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PREFACE. 



If this work shall prove a benefit to the student in laying a 
foundation for a thorough understanding of pleading, or assist the 
practitioner in solving some of its intricacies, it will have served 
its purpose and have repaid the compilers for the labor expended 
on it E. R. S. 

Washington, D. C, ipoj. J, B. D. 
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MEMORANDUM. 



References are to Andrews' Stephen's Pleading (2d ed.) unless other- 
wise noted. 



COMMON LAW PLEADING. 



INTRODUCTION. 

Pleading is the legal designation of the mode or modes of 
statement by which the facts of a case, controversy or pro- 
ceeding are exhibited to a judicial tribunal for hearing and de- 
cision; or, in other words, pleading relates to the mode of 
alleging the facts of a case (Andrc>Y«f Am. Law, sec. 663 ; An- 
drews' Stephen^ 2d ed., sec. 2). Pleadii^ celates to the orderly 
presentation upon the record of the cont^;itian:of the respective 
parties in relation to the subject-matter of the 6orJ^crv^rsy (sec. 6). 



The objects of pleading are to ascertain the subjiSct'fo^ jie- 
cision and to decide (sec. i). The principal objects of ptead^^ 
ing may be said to be : (a) to frame issues ; (b) to state upon 
the record the facts' constituting the subject and cause of ac- 
tion; (c) to apprise the opposite party of the grounds of ac- 
tion and defense (sec. 53). 



An issue is some specific point or matter affirmed on one 
side and denied on the other ; the point or matter may be either 
of law or of fact (sec. 89) . 



The pleadings should contain all the material facts as they 
actually existed or took place, the legal effect or aspect of those 
facts, and not the mere evidence or probative matter by which 
their existence is established (sec. 94). Generally whatever 
circumstances are necessary to show the grounds of action 
or defense should be stated. Some matters should not be 
stated ; e. g., (a) matters of evidence (sec. 218) ; (b) matters 
of which the court takes notice ex officio (sec. 219) ; (c) mat- 
ters which would come more properly from the other side 
(sec. 220) ; (d) circumstances necessarily implied (sec. 221) ; 
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(e) matters that the law will presume (sec. 222) and facts nep- 
essarily implied therefrom ; (f ) matters which would make the 
pleadings insensible or repugnant (sec. 229) ; (g) unnecessary, 
irrelevant or immaterial matter (sec. 248). 

While facts only should be stated, yet in certain forms of 
actions fictions must be pleaded ; e. g., the allegation of loss 
and finding is essential in the action of trover (sec. 45). The 
pleading of fictions does not conflict with the rule that the 
pleadings ought to be true (sec. 258). 



Allegations should be stated in a logical and orderly man- 
ner and be set forth with certainty and precision ; words should 
be used in their ordinary sensQ ; no argument, inference or pre- 
sumption should be pleade^J.*/A general mode of pleading is 

« • • • 

allowable (a) where g^rejit^jVrolixity is thereby avoided (sec. 
223) ; (b) where th^^V^lration on the other side must reduce 
the matter to.a fcVrtamty (sec. 224) ; (c) where the nature of 
the thing pt^atf^d'is such that great particularity cannot be 
conveqielntly i?et forth (sec. 225) ; (d) where the facts lie more 
in .tfij^-.Rpowledge of the opposing party (sec. 226) ; (e) in the 

^ • ^ 

• jsfecf^rtient of matters of inducement or aggravation (sec. 227). 



• • • 



• .«* 



• • • 



The rule for the construction of pleadings is that all allega- 
tions shall be taken most strongly against the party pleading 
them ; the language, however, is to have a reasonable construc- 
tion at all times (sec. 230). 



The cause of action should be stated briefly and clearly. 
Duplicity is the alleging in the declaration of several distinct 
matters in support of a single demand by any one of which 
that demand is sufficiently sustained ; and in subsequent plead- 
ings the setting up of several distinct answers to the preceding 
pleading. This rule does not, however, extend to several de- 
mands for distinct matters of claim nor to several defenses to 
such demands ; nor will it compel several defendants to make 
the same answer to the previous pleading. A pleading will be 
double that contains several answers whatever be the class or 
quality of the answer, and matter may make the pleading 
double though it be ill pleaded. Immaterial matter cannot 
operate to make a pleading double, nor can matter which is 
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pleaded as necessary inducement, nor will multifarious matters 
which together constitute but one connected proposition or 
entire point (sees. 175-182, inclusive). Duplicity in the dec- 
laration may be avoided by the use of several counts, allowed 
by custom, and in the plea by the use of several pleas under 
Stat. 4 Anne, c. 16 (1705). 



The pleadings should have certainty of place, time, quantity, 
quality and value. Generally these allegations are laid under 
a videlicet ("to wit," "namely," sec. 193), but if any of them be 
material they must be strictly proved as laid. In certain ac- 
tions, e. g., debt and indebitatus assumpsit, the rule requiring 
specification of quality, quantity and value does not apply in 
modem practice (sees. 191-198, inclusive). 



A departure takes plaos when in any pleading the party de- 
serts the ground (theory of his case) that he took in an ante- 
cedent pleading and resorts to another. A change in the theory 
and ground, even if it be done by way of a new count, is treated 
as a departure. A departure may occur either by changing the 
elemental facts which constitute the cause of action or defense, 
or changing the legal basis of the claim ; the matter must, how- 
ever, affect the integrity of the claim or defense (sees. 244 
and 245). 

A discontinuance occurs when a pleading does not purport 
to answer and does not answer all material matters contained 
in the previous pleading; if it purports to answer the whole, 
but does not, it is merely bad pleading and not a discontinu- 
ance. It is cured after verdict by Stat. 32 Hen. VIII, c. 30 
(1540), and after judgment by nil dicit, confession, or non sum 
informatus by Stat. 4 Anne, c. 16 (1705). 



A court is a place where justice is judicially administered. 
Judicial power is understood to be such as is exercised accord- 
ing to the ordinary methods of courts of justice, and includes 
the power to hear the matter, render judgment and award an 
•execution (Andrews' Am. Law, sec. 643). 
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Courts of general jurisdiction are presumed to have jurisdic- 
tion of the subject-matter unless the contrary appears. Juris- 
diction is of three kinds: of the subject-matter, of the person,, 
and of the thing (sec. 98). 



Federal courts have no common-law jurisdiction, the com- 
mon law having no force or vigor in reference to the national 
Constitution and governmental establishments, excepting only 
its utility as a guide to procedure and criteria of construction, 
and by express provisions of Congress, the procedure of the courts 
of equity are made the same as the procedure of the high court of 
chancery of England makes the English law in that respect a guide 
(Andrews' Am. Law, sec. 659). 



National 

JUDICLiBT. 



r Th* Courts, 

["The Judicial 
power of the 
tJnlted States 
shall be 
vested In one 
supreme 
oourt, and in 
such inferior 
courts as the 
congress may 
from time to 
time ordain 
and estab- 
lish." Art. 
m, par. 1, U. 
S. Const.] 



Orbit of Juria- 
diction. 

['•The judicial 
power shall 
extend to all 
cases in law 
and equity," 
Art. Ill, par. 
2, U.S. Const I 



' 1. Supreme court of the United Stat«ii 
Sl Circuit court of appeals. 
8. Circuit courts. 

4. District courts. 

5. United States oommlimlonera> 
tt. Territorial courts. 

7. Courts ot District of Columbia, 

8. Court of claims. 

0. Court of i>riTate daims. 

1. D^;>ending on the fuiiure of th€ eauM of action* 
Cases arising under this constitution, the laws of 

the United States, and treaties made or which shall 
be made under their authority. 

To all ca s e s of admiralty and maritime Jurisdic- 
tion. 

To all cases between citizens of the same stat*^ 
cUUming land» under grante of different ttatee, 

2. Depending on the character of the partiee. 
To all cases alf ecUng ambassadors, other pabllft 

ministers and consuls. 

To controversies to which the United States shall 
be a party. 

To controversies between two or more states. 

Between a state and a citizen of another statSL 

Between dtisens of different states. 

Between a 8tat«, or the citizens thereof, and 
foreign states, citizens or subjects. 

(Andrews' Am. Law, sec. 659.) 
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The record is the official minute of the pleadings and other 
proceedings including written motions, orders and decrees of 
the court, the verdict of the jury and judgment thereon and 
such of the evidence as is in the bill of exceptions (sec. 90) . 



An action is the right of prosecuting in judgment of a thing 
which is due unto any one (Co., i Inst. 284, b.). A right of 
action is the expression used when reference is had to the per- 
son who is entitled to sue for and recover on account of some 
injury which has taken place. The cause of action designates 
the nature of the legal injury. The ground of action has ref- 
erence to the act of the offending party, by means of which the 
injury is inflicted (sec. 60). 

Actions are criminal and civil. 

Civil actions are : 

A. Real, for the specific recoverv of lands, tenements and 

hereditaments (sec. 60). 

B. Mixed, for both the specific recovery of lands, tene- 

ments or hereditaments and for damages for injury 
sustained in respect of such property (sec. 60). 

(Strictly speaking, neither of the above forms of action \b in 
use at the present time. ) 

C. Personal, for the specific recovery of goods and chat- 

tels, or for damages or other redress, for breach of 
contract or other injuries, of whatever description, 
the specific recovery of lands, tenements or heredita- 
ments alone excepted (sec. 60) . 

Personal actions are : 

I. Ex contractu^ for the impairment of a contractual (ac- 
quired) right. 

Actions ex contractu are : 

I. Debt, which lies for the recovery of a sum of 
money due according to a duty or obligation 
which may arise from an oral, written, or im- 
plied contract, or an express obligation im- 
posed by public law, be it custom, statute, or 
a city ordinance (sec. y6). 
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2. Detinue, which lies for the recovery of specific 

articles, goods and chattels, or deeds and writ- 
ings, with damages for their detention. 

(In most jurisdictions this action has been superseded 
by the action of replevin, sec. 79.) 

3. Covenant, which lies for the recovery of dam- 

ages for the breach of a covenant; i. e., of a 
promise under seal (sec. 78). 

4. Assumpsit, which lies for the recovery of dam- 

ages for the breach of a simple contract. The 
action of assumpsit is of two classes: gen- 
eral assumpsit, so called simply because there 
are general forms devised for stating the va- 
rious causes of action most commonly arising 
and hence these forms are called the common 
counts; special assumpsit for damages based 
upon an expressed contract (sec. 82). 
II. Ex delicto, for the violation of a duty imposed by law^ 
(sec. 61). 
Actions ex delicto are : 

1. Trespass, which lies for an injury committed 

with violence either actual or implied (vi et 
armis). Trespass vi et armis is of three 
kinds: (a) to the person; (b) de bonis aspor- 
tatis; and (c) quare clausum f regit (sec. 80). 

2. Trespass on the case, technically, which lies for 

all injuries to the person, property or char- 
acter where the injury is not immediate but 
consequential or is without force (sec. 81). 

3. Trover, which lies for damages for the conver- 

sion of a personal chattel (sec. 83). 

4. Replevin, which lies for the recovery of specific 

goods and chattels unlawfully taken and dam- 
ages for their detention (sec. 84). 

(The common-law form of this action does not exist at 
the present time but it is regulated by statute in almost 
all the states.) . 

5. Ejectment, which lies for the recovery of lands, 

tenements and hereditaments and damages for 
their detention. (The fictions in this action are 
now generally abolished.) (Sec. 85.) 
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Pleadings are : 

A. Regular, or those which occur in the ordinary course 

of an action ; these are : 

I. Declaration, which is a statement on the part of 
the plaintiff of his cause of action. It must 
necessarily show the right of the plaintiff to 
sue, if that right be an acquired one, but if it 
be a natural right it is not essential that it 
should be stated (sec. 94). The several 
parts of a declaration are : 

(a) The caption, designating the court (sec. 94). 

(&) The title of the cause, stating who is suing, 
who is sued and the nature of the suit 
(sec. 94). 

(c) The inducement (which is used in case) — a 

recital showing the relation between the 
parties on which the duty violated is 
claimed to rest (sec. 94). 

(d) The charge, which is a positive allegation of 

the facts constituting the injury (sec. 94). 
This should contain in : 
(i) Debt, (a) the legal effect of the record, 
statute or contract on which the claim is 
based ; and on simple contracts a state- 
ment of the consideration; (b) the per- 
formance of conditions precedent, if any; 
(c) the breach or refusal of performance 
(sec. 76). 

(2) Detinue, (a) the plaintiff's right to the 
goods and a specific description thereof; 

(b) the detention by the defendant; 

(c) the request for delivery and its re- 
fusal (sec. 79). 

(3) Covenant, (a) a statement of the legal 
effect of the instrument or that portion 
thereof on which the plaintiff bases his 
right; (b) the performance of conditions 
precedent, if any; (c) the breach or re- 
fusal of performance (sec. 78). 
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(4) Assumpsit, (a) the inducement showing 
the relationship of the parties, either by 
contract or from the circumstances; 
(b) the consideration ; (c) performance 
by plaintiff or tender of performance; 
(d) claim of plaintiff ; (e) breach (sec. 82) . 

(5) Trespass, (a) plaintiff's right in the 
thing injured; (b) a statement of the in- 
jury and that it was with force and arms 
(sec. 80). 

(6) Trespass on the case, technically, 

(a) the plaintiff's right in the thing in- 
jured; (b) a statement of the injury 
(sec. 81). 

(7) Trover, (a) the plaintiff's possession; 

(b) the loss by plaintiff and finding by de- 
fendant ; (c) the request for return and its 
refusal; (d) conversion by defendant 
(sec. 83). 

(8) Replevin, (a) the plaintiff's right to 
possession; (b) the taking or detention 
by the defendant ; (c) the request for re- 
turn and its refusal (sec. 84). 

(9) Ejectment, (a) description of the prop- 
erty; (b) title and possession of plaintiff; 

(c) disseisin by the defendant; and, when 
circumstances demand; (d) a count for 
mesne profits (sec. 85). 

{e) The injury and ad damnum clause, stating 
that by reason of the charge the plaintiff 
was injured and has sustained damages. 
If claim is made for particular damages 
they must be specifically alleged (sec. 94). 

(/) Production of suit, "and therefore he brings 
his suit" — unnecessary at the present time 
(sec. 94). 

{g) Signature of counsel or plaintiff or both 
(sec. 94). 
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II. Plea, which is a statement by the defendant of the 

grounds on which he resists the claim of the 
plaintiff (sec. 96). Pleas are: 
(a) Dilatory, tending to defeat the particular action, 
not on its merits, but because it is instituted 
in the wrong court, in improper form, or by 
or against the wrong person (sec. 96). 
Dilatory pleas are : 

1. To the jurisdiction, by which the defendant ex- 

cepts to the jurisdiction of the court to enter- 
tain the particular action (sec. 98). 

2. In suspension, by which the defendant shows 

some ground for not proceeding in the suit at the 
present time (sec. 99). 

3. In abatement, by which the defendant shows some 

ground for abating or quashing the original 
writ. Pleas in abatement relate either (a) to 
the person of the plaintiff or defendant, show- 
ing some personal disability in one of the par- 
ties to sue or be sued ; (b) to the count or dec- 
laration, which is founded on some objection 
applying immediately to the declaration ; (c) to 
the writ, which is founded on some objection 
that applies to the writ itself. Such pleas were 
formerly divided into those that relate to the 
form of the writ (either apparent on the writ 
itself or founded on extraneous matter) and to the 
action of the writ (sec. 100). 

(6) Peremptory (pleas in bar), tending to defeat 
not only the particular action but the right 
claimed by the plaintiff ; it is a substantial and 
conclusive answer to the action (sec. 102). 

Peremptory pleas are : 

I. Traverse, wherein the defendant denies the right 
of the plaintiff to maintain the action. A trav- 
erse must be (a) conformable to the action 
and the alleged breach; (b) an answer to the 
whole charge with the exception of matters of 
inducement and aggravation; (c) must answer 
all it assumes to answer and no more; (d) must 
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be single, certain, direct and positive, and not 
argumentative; (e) must raise an issue capable 
of determining the right; (f) should be true; 
(g) must not be too large, nor too narrow; 
(h) should conclude to the country, except 
where new matter is introduced, when it should 
conclude with a verification (sees. i6i, I62, 163, 
168, 170, 171, 172). 

Traverses are: 

■ 

(a) Common, which is a denial in the terms of the 
allegation traversed accompanied by a formal 
offer of the point denied for decision (sec. 

144). 
(6) General issue (so called from the great fre- 
quency of use), which is a denial in manner 
and form of the allegations of the declaration. 
The general issues are (sec. 145): 

1. In debt. 

(a) On a record — nul tiel record or 

nil debet. 

(b) On a statute — nul tiel statute or 

nil debet. 

(c) On a specialty — non est factum 

or nil debet. 

(d) On a simple contract — nil debet 

2. In detinue — non detinet. 

3. Covenant — non est factum. 

4. Assumpsit — non assumpsit. 

5. Trespass (either de bonis asportatis, 

quare clausum fregitj or vi et armis), 
not guilty. 

6. Trespass on the case, technically — ^not 

guilty. 

7. Trover — not guilty. 

8. Replevin — not guilty, by statute ; at com- 

mon law — non cepit. 

9. Ejectment — not guilty. 

(c) Special traverse, the general design of which is 
to explain or qualify the denial ; it is employed 
where (i) a positive rule of law forbids a di- 
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rect denial ; (2) to show that material or im- 
material matters 6n the face of the previous 
pleading are in fact the reverse; (3) to separate 
question of law and fact ; (4) to secure to the 
pleader the right to open and close (sees. 156- 
160, inclusive). 
2, Pleas by way of confession and avoidance, (a) jus- 
tification or excuse, showing that the plaintiff 
never had a right of action alleging matters 
happening prior to the act, or (b) in discharge, 
showing that although the right of action once 
existed subsequent occurrences have barred 
the right. All such pleadings must have color, 
which is (a) implied, being a latent quality nat- 
urally inherent in all pleadings of this kind, 
and (b) express, being feigned matter set up 
in an action of trespass from which it appears 
that there is a good cause of action when in 
truth there is none ; it must be such matter as if 
effectual would maintain the nature of the ac- 
tion and yet must be colorable only and not 
amount to an actual right (sec. 164). 

III. Replication, in which the plaintiff answers the plea of 

the defendant either by traverse or by confes- 
sion and avoidance. Replications must (a) be 
or profess to be an answer to the plea ; (b) be 
conformable to and support the declaration; 
(c) be certain, single, direct, positive and not 
argumentative (sec. 106). 

Replications are : 

1. Joinder of issue, which is the formal statement by 

the plaintiff that he is willing that the court 
shall hear and determine the issue raised by the 
pleadings. This joinder may occur as a replica- 
• tion or a subsequent pleading; it was formerly 
called the similiter (sec. 106). 

2. New assignment, which is the formal re-state- 

ment by the plaintiff of his cause of action for 
the purpose of setting the defendant right 
where he has not been sufficiently guided by 
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the declaration, because of its generality, to the 
real cause of complaint, and has pleaded to a dif- 
ferent matter from that which the plaintiff had 
intended (sec. 167). 

3. New assignment extra viam, which occurs in ac- 

tions of trespass to realty where the defendant 
sets up as an excuse a right of way in the prop- 
erty and the plaintiff by his new assignment 
claims for a trespass unconnected with the 
right of way. Where a new assignment oc- 
curs it is in effect a new declaration and the 
previous pleadings are not to be considered. 

4. Replication de injuria, which may be — (a) sua 

propria absque tali causa, which follows a plea 
in confession and avoidance by excuse, denying 
the plea in summary terms, reiterating the alle- 
gations in the declaration and stating the ex- 
cuse in the plea is no excuse because of the 
wrong of the defendant; it may be used in all 
actions where a plea in excuse is applicable but 
cannot be used where the defendant sets up as 
part of his excuse interest or title, matter of 
• record, authority of law (public law) or com- 
mandment of plaintiff; (b) sua propria residua 
causer, wherein the plaintiff admits (by protes- 
tation) a part of the plea or excuse and then 
denies the remainder. Under this replication 
the plaintiff cannot contest the question of in- 
terest or title, matter of record, authority of 
law (public law) or commandment of plaintiff, 
but must do so by an appropriate traverse (sec. 

155). 

IV. Rejoinder, in which the defendant replies to the replica- 
tion of the plaintiff (sec. 107). 

V. Sur-rejoinder, in which the plaintiff replies to the re- 
joinder of the defendant (sec. 107). 

VI. Rebutter, in which the defendant replies to the sur- 
rejoinder of the plaintiff (sec. 107). 
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VII. Sur-rebutter, in which the plaintiff replies to the rebutter 

of the defendant (sec. 107). 

VIII. Pleas puis darreign continuance, which is matter 

pleaded by way of substitution for a former 
plea, and may be in bar or abatement, being 
used to set forth a ground of defense which 
has arisen since the last plea pleaded and dur- 
ing a continuance (sec. 108). 

B. Irregular or collateral parts of pleading ; these are : 

I. Demurrer, in which the pleader makes an excuse 
because of some error apparent on the face of 
his adversary's pleading why he does not an- 
swer that pleading by an allegation of fact (sees. 
I03> 138, 139). Demurrers are: 

1. General, which is used where the opposite plead- 

ing is insufficient in substance. 

2. Special, which is used where the opposite plead- 

ing is insufficient in form. (This latter class has 
been generally abolished.) 

The effect of a demurrer is to admit for the pur- 
pose of the hearing on the demurrer all matters 
well pleaded, and upon consideration of the de- 
murrer the court will look at the whole record, 
giving judgment for him who on the whole ap- 
pears in right and justice to be entitled (sees. 140, 

141). 

In addition to the demurrer in modern practice 
certain motions are used to question the suffi- 
ciency or propriety of pleadings ; these are (a) mo- 
tions to strike from the files a pleading improperly 
pleaded, out of order, without leave, or where it 
is wholly inapplicable to the situation, (b) motions 
to elect or strike out one of two pleadings where 
they are repugnant (sec. 95). 

II. Demurrer to the evidence, in which the legal suffi- 
ciency of the evidence adduced to support the al- 
legations of the plaintiff is questioned, and which 
is analogous to a demurrer interposed to a plead- 
ing (sees. 124, 194). 



14: INTRODUCTION. 

III. Bill of exceptions, which is a statement in writing of 

the objections to the legal effect or admissibility 
of evidence which counsel has made to the rulings 
of the court during the progress of the trial; it 
must be signed by the counsel for both parties and 
by the court, w^ho must also seal it ; its function is 
to make the matters objected to a part of the rec- 
ord for review in an appellate court (sees. 123, 
131, note). 

IV. Pleas in scire facias, in which objection is taken to 

the operation of the writ of scire facias. This 
writ is used but rarely and the purpose of it is to 
revive a dormant judgment or cancel letters pat- 
ent. The pleadings are peculiar; for synopsis of 
them see 9 Gill, Md., 379. 

V. Pleas in error, i. e., writs of error. The object of a 
writ of error is to reverse the judgment for some 
error of fact or law that is supposed to exist in the 
proceedings as recorded. Writs of error are of two 
kinds — coram nobis (or vobis), for matters of fact, 
and writ of error generally, for matters of law 
(sec. 131). 



Verdicts. 



A verdict is the unanimous decision made by a jury and re- 
ported to the court on matters lawfully submitted to them in 
the course of a trial of the cause ; it must be on the issue (sec. 
122) . Verdicts are : 

1. General, in which the jury finds the negative or affirma- 
tive of the issue (sec. 125). 

2. Special, in which the jury find all the facts of the case as 
disclosed upon the evidence before them, but leave the applica- 
tion of the law to those facts for the court (sees. 125, 126). 

3. General verdict subject to a special case, in which the jury 
find generally for one of the parties, subject to the opinion of 
the appellate court as to the application of the law to the facts 
as stated in the case given the jury (sec. 125). 
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Motions based on the pleadings. 



After a verdict has been returned and before the entry of 
judgment thereon the following motions are available and may 
be made at any time before the entry of judgment, usually four 
days after verdict : 

1. Motion in arrest of judgment, in which it is prayed that 
the judgment may be arrested or stayed for some error appar- 
ent on the face of the record. But no arrest will be granted for 
merely formal errors, nor in favor of him who made the error, 
nor if the error had been cured by pleading over, or by verdict 
(sec. 127). 

2. Motion for judgment non obstante veredicto, in which the 
plaintiff asks for a judgment against the defendant notwith- 
standing his plea and the verdict of the jury. This motion is 
only made where there has been a plea by way of confession 
and avoidance, the confession being good and the avoidance 
bad in substance, or, after Stat. 4 Anne (1705), when the de- 
fendant has pleaded several pleas, some of which are good and 
others bad and a verdict has been found for the plaintiff on the 
good pleas and for the defendant on the bad pleas, or the matter 
contained in the bad pleas was confessed or had been proven in 
support of the good (sec. 127). 

3. Motion for a repleader, in which, an issue having been 
framed on an immaterial matter, it is asked that the parties 
may re-plead in order to frame an issue on which a judgment 
could be entered and the case determined (sec. 127). 



Judgments. 



A judgment is the decision or sentence of the law given by a 
court of justice or other competent tribunal as the result of 
proceedings instituted therein for the redress of an injury 
(sec. 129). Judgments are : 

1. Interlocutory, i. e., one given in the progress of a cause 
upon some plea, proceeding or default, which is only inter- 
mediate and does not finally determine or complete the suit. 

2. Final, i. e., one which puts an end to a suit. 
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SYNOPTICAL OUTUNB 



OF THS 



PROCEEDINGS IN AN ACTION. 



1. PnMipe 
8. Orlgiaal writ 



8. Judicial process 



4. Aiypearanoe 



6. P1eadis«s 



1 Arrirlxig at tame 



7. Trial 



& Verdict 



1. Personal summons 
8. OapUu ad rwpondendum 
8b OonstructiTe notice 
. 4. Attachment of property 

1. In person 
8. Byatttomey 

' L Declaration or complaint 

IDemumr {l ^^ 

(ft. Special 



{ 



Z. Pleas. Order and character oC 
4. Oyer of the writ 
B. Joinder in demurrer 
0. Replication 

7. Bejoinder 

8. Amendments 

9. Motion to strike out pleadings 



t Of fact 1 

8. Of law, by court 
Z. Other modes of 



4. Incidents 



i 8. 



0. New trial 

10. Arrest of Judgment 

11. Judgment rum ob$tant€ 
18. Repleader 

18. Venire facia$ 



14. Judgment 



15. Execution 

10. Appeal and writ of error 

17. Error coram no5if 

18. Audita quereta 



General 
Special 
Special findings 



1. By Jury 

S. By the court 



1. pemandof view 

8. Voucher of warranty 

8b Oyer and prof ert 

4. Imparlance 

fi. Recording up the issue 

0. Withdrawing a Juror 

7. Objections, exceptions and bill of 

exceptions 

8. Demurrer to eTidenoe, motion to 

exclude 
0. Directing a Terdiot 



On plea in abatement 

By default i Interlocutory 

On nonsuit 



Final 
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STNOFnOAL OXTTLINB OF THB PROCBEDINaS IN AN AcnOJX ^ConHmud^ 



1. To the juiifldlctlon 
8. In 8oq)exi8ion 



1. Dilatory 



8w In abatement . 



S. Peremptory 
or in bar 



J I. Ti 
( 8. In 



1. To person of 
plalntliE 



To person of 
defendant 



1. That he Is fictitious 

8. That be is an alien enemy 

8. That he is dead 

4. That he is misnamed 

5, That he is under disabili^ 

to sue in form adopted 

0. Misjoinder or non- Joinder 

1. Disability to sue 

8. Misjoinder or non- Joindev 
8. Privity 



8. To the declaration or count 



4. To the writ 



Traverse 

confession and avoidance 



1. Variance 

8. Autre (iction pendant 
. Z. Suit prematurely brought 



8. Anomalous 



1. RuU darrein continuance 
8. In estoppel 
8. See adfudicata 
4. New assignment 

NoTB.~Fdr the order in which these pleas are to be pleaded see sec 97. 
3 



PRINCIPAL RULES OF PLEADING. 



SECTION I. 



Of rules which tend simply to the production of an issue. 

Rule I. After the declaration (and after disposition of dila- 
lory pleadings) the parties must at each stage demur, or plead 
by way of traverse, or by way of confession and avoidance. 

Exceptions: 

1. Where a dilatory plea is interposed. 

2. Pleadings in estoppel. 

3. Where a new assignment is necessary. 

Rule II. Upon a traverse issue must be tendered. 

'Exception: That when new matter is introduced, the plead- 
ing should always conclude with a verification. 

Rule III. Issue, when well tendered, must be accepted. 



SECTION 2. 



Of rules which tend to secure the materiality of the issue. 

Rule I. Traverse must not be taken on an immaterial alle- 
gation. 

Sub-rule, Where there are several material allegations it is in 
the option of the pleader to traverse which he pleases. 

Rule II. A traverse must not be too large, nor, on the other 
hand, too narrow. 

Sub-rule, A party may, in general, traverse a material allega- 
tion of title or. estate to the extent to which it is alleged, though it 
need not have been alleged to that extent. 
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SECTION 3. 



Of rules which tend to produce singleness or unity of the issue. 

Rule I. Pleadings must not be double. 
Sub-rules: 

1. A pleading will be double that contains several an- 

swers, whatever be the class or quality of the answer. 

2. Matter may suffice to make a pleading double, though 

it be ill-pleaded. 

3. Matter immaterial cannot operate to make a pleading 

double. -- 

4. No matter will operate to make a pleading double 

that is pleaded only as necessary inducement to 
another allegation. 

5. No matters, however multifarious, will operate to 

make a pleading double that together constitute but 
one connected proposition or entire point. 
Rule II. It is not allowable to both plead and demur. to the same 

matter. 

• 

SECTION 4. 



Of rules which tend to produce certainty or particularity in 

the issue. 

Rule I. The pleadings must have certainty of place. 
Rule II. The pleadings must have certainty of time. 
Rule III. The pleadings must specify quality, quantity, and 
value. 

Rule IV. The pleadings must specify the names of persons. 
Rule V. The pleadings must show title. 
Exceptions: 

1. Estoppel. 

2. Avowries and cognizances. 

Rule VI. The pleadings must show authority. 
Exception: Where an authority may be constituted verbally 
and generally it is allowable to plead it in general terms. 
Rule VII. In general, whatever is alleged in pleading, must 
be alleged with certainty. 

Exception: This rule is relaxed where the subject compre- 
hends such multiplicity of matter as would lead to great 
prolixity. 
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Sub-rules: 

1. It is not necessary in pleading to state that which is 

merely matter of evidence. 

2. It is not .necessary to state matter of which the court 

takes notice ex oMcio'. 

3. It is not necessary to state matter which would come 

more properly from the other side. 
Exceptions: 
a. Pleas of estoppel. 
6. Plea of alien enemy. 

4. It is not necessary to allege circumstances necessarily 

implied. 

5. It is not necessary to allege that which the law will 

presume. 

6. A general mode of pleading is allowed where great 

prolixity is thereby avoided. 

7. A general mode of pleading is often sufficient, where 

the allegation on the other side must reduce the 

matter to a certainty. 
& No greater particularity is required than the nature of 

the thing pleaded will conveniently admit. 
9. Less particularity is required, when the facts lie more 

in the knowledge of the opposite party than of the 

party pleading. 
10. Less particularity is necessary in the statement of 

matter of inducement, or aggravation, than in the 

main allegations. 
J I. With respect to acts valid at common law, but regu- 
lated, as to the mode of performance, by statute, it 

is sufficient to use such certainty of allegation as was 

sufficient before the statute. 



SECTION 5. 



Of rules which tend to prevent obscurity and confusion in 

pleading. 

Rule I. Pleadings must not be insensible nor repugnant. 
Rule II. Pleadings must not be ambiguous or doubtful 
in meaning; and when two different meanings present them- 
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selves, that construction shall be adopted which is most un- 
favorable to the party pleading. 

Rule III. Pleadings must not be argumentative. 

Rule IV. Pleadings must not be in the alternative. 

Rule V. Pleadings must not be by way of recital, but must 
be positive in their form. 

Rule VI. Things are to be pleaded according to their legal 
effect or operation. 

Rule VII. Pleadings should observe the known and an- 
cient forms of expression as contained in approved precedents. 

Rule VIII. Pleadings should have their proper formal com- 
mencements and conclusions. 

Rule IX. A pleading which is bad in part is bad altogether. 



SECTION 6. 



Of rules which tend to prevent prolixity and delay in pleading. 

Rule I. There must be no departure in pleading. 
Rule 11. Where a plea amounts to the general issue it must 
be so pleaded. 

Rule III. Surplusage is to be avoided. 



SECTION 7. 



Certain miscellaneous rules. 

Rule I. The declaration should commence with a recital of 
the original writ. (Obsolete.) 

Rule II. The declaration must be conformable to the orig- 
inal writ. (Obsolete.) 

Rule III. The declaration should, in conclusion, lay dam- 
ages and allege production of suit. 

Rule IV. Pleas must be pleaded in due order. 

Rule V. Pleas must be pleaded with defence. 

Rule VI. Pleas in abatement must give plaintiff a better writ 
or bill. 

Rule VII. Dilatory pleas must be pleaded at a preliminary 
stage of the suit. 
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Rule VIII. All affirmative pleadings which do not conclude 
to the country must conclude with a verification. 

Rule IX. In all pleading where a deed is alleged under which 
the party claims or justifies, profert of such deed must be made. 

Rule X. All pleadings must be properly entitled of the court 
and term. 

Rule XI. All pleadings ought to be true. 

Rule XII. If there is an exception in the enacting clause of a 
statute, or in the general clause of a written instrument, the 
party pleading must show that his adversary is not within the 
exception ; but if there is an exception in a subsequent clause 
or subsequent statute, that is a matter of defence, and is to be 
shown by the other party. 
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CHAPTER I. 

OBJECT OF PLEADING — PRIM ARY RULE OF PLEADING — AC- 
TIONS— PROCESS— UTILITY OF FORMS OF ACTIONS — FORMS 
OF ACTIONS. 

SECTION I. 

Object of pleadings 

The objects of pleading are to ascertain the subject for de- 
cision and to decide (sec. i). Tlie principal objects of plead- 
ing may be said to be : (a) to frame issues ; (b) to state upon 
the record the facts constituting the subject and cause of ac- 
tion; (c) to apprise the opposite party of the grounds of action 
and defense (sees. 53 and 132). 



McFaul v. Ramsey. 

Case No. 1. 

(20 How. 523. 1857.) 

This case was brought up, by writ of error, from the District 
Court of the United States for the district of Iowa. 
The case is stated in the opinion of the court. 

Mr. Justice Grier delivered the opinion of the court. 

Ramsey, the plaintiff below, instituted this suit in the district 
court of the United States for the district of Iowa. The parties 
of that court have been permitted to frame their pleadings, not 
according to the simple and established forms of action in 
courts of common law, but according to a system of pleadings 
and practice enacted by the state to regulate proceedings in its 
own courts. The code commences by abolishing "all technical 
forms of actions," prescribing the following curt rules for cases, 
whether of law or equity : 

"Any pleading which possesses the following requisites shall 
be deemed sufficient : 
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"ist. When to the common understanding it convey^ a 
reasonable certainty of meaning. 

"2d. When, by a fair and natural construction it shows a sub- 
stantial cause of action or defence. 

"If defective in the first of the above particulars, the court, on 
motion, will direct a more specific statement ; if in the latter, it 
is ground of demurrer." 

If the right of deciding absolutely and finally all matters in 
controversy between suitors were committed to a single tribu- 
nal, it might be left to collect the nature of the wrong com- 
plained of, and the remedy sought, from the allegations of the 
party ore tenus, or in any other manner it might choose to 
adopt. But the common law, which wisely commits the de- 
cision of questions of law to a court supposed to be learned in 
the law, and the decision of the facts to a jury, n'eccssarily re- 
quires that the controversy, before it is submitted to the tribu- 
nal having jurisdiction of it, should be reduced to one or more 
integral propositions of law or fact ; hence it is necessary that 
the parties should frame the allegations which they respec- 
tively make in support of their demand or defence into certain 
writings called pleadings. These should clearly, distinctly, and 
succinctly state the nature of the wrong complained of, the 
remedy sought and the defence set up. The end proposed is to 
bring the matter of litigation to one or more points, simple and 
unambiguous. At one time, the excessive accuracy required, 
the subtlety of distinctions introduced by astute logicians, the 
introduction of cumbrous forms, fictions, and contrivances, 
which seemed only to perplex the investigation of the truth, 
had brought the system of special pleading into deserved dis- 
repute, notwithstanding the assertion of Sir William Jones, 
that "it was the best logic in the world, except mathematics." 
This system is said to have come to its perfection in the reign of 
Edward III. But in more modern times it has been so modified by 
the courts, and trimmed of its excrescences, the pleadings in 
every form of common-law action have been so completely re- 
duced to simple, clear, and unambiguous forms, that the merits 
of a cause are now never submerged under folios of special demur- 
rers, alleging errors in pleading, which, when discovered, are 
immediately permitted to be amended. This system, matured 
by the wisdom of ages, founded on principles of truth 
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and sound reasonj has been ruthlessly abolished in many of our 
states, who have rashly substituted in its place the suggestions 
of sciolists, who invent new codes and systems of plead- 
ing to order. But this attempt to abolish all species, and es- 
tablish a single genus, is found to be beyond the power of legis- 
lative omnipotence. They cannot compel the human mind not 
to distinguish between things that differ. The distinction 
between the different forms of action for different wrongs re- 
quiring different remedies, lies in the nature of things; it is 
absolutely inseparable from the correct administration of jus- 
tice in common-law courts. 

The result of these experiments, so far as they have come to 
our knowledge, has been to destroy the certainty and fiimplicity 
of all pleadings, and introduce on the record an endless wrangle 
in writing, perplexing to the court, delaying and impeding the 
administration of justice. In the case of Randon v. Toby (ii 
Howard, 517), we had occasion to notice the operation of a code 
similar to that of Iowa. In a simple action on a promissory 
note, the pleadings of which, according to common-law forms^ 
would not have occupied a page, they were extended to over 
twenty pages, requiring two years of wrangle, with exceptions 
and special demurrers, before an issue could be found between 
the parties. In order to arrive at the justice of the case, this 
court was compelled to disregard the chaos of pleadings, and 
eliminate the merits of the case from a confused mass of iifty 
special demurrers or exceptions, and decided the cause without 
regard to these contrivances to delay and impede a decision of the 
real controversy between the parties. In the case of Bennet v. 
Butterworth (11 Howard, 667), originating under the same code, 
the court was unable to discover from the pleading the nature of 
action or remedy sought. It might, with equal probability, be called 
an action of debt, or detinue, or replevin, or trover, or trespass^ 
or a bill in chancery. The jury and the court below seem to 
have labored under the same perplexity, as the verdict was 
for $1,200, and the judgment for four negroes. In both these 
cases this court have endeavored to impress the minds of the 
judges of the district and circuit courts of the United States 
with the impropriety of permitting these experimental codes 
of pleading and practice to be inflicted upon them. In the last 
mentioned case, the chief justice, in delivering the opinion of 
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the court, says: "The constitution of the United States has 
recognized the distinction between law and equity, and it must 
be observed in the federal courts." In Louisiana, where the 
civil law prevails, we have necessarily to adopt the forms of 
action inseparable from the system. But in those states where 
the courts of the United States administer the common law, 
they cannot adopt these novel inventions, which propose to 
amalgamate law and equity by enacting a hybrid system of 
pleadings unsuited to the administration of either. 

We have made these few introductory remarks before pro- 
ceeding to notice the merits of the controversy, as developed 
by the record, in order that the bar and courts of the United 
States may make their records to conform to these views, and 
not call upon us to construe new codes and hear special de- 
murrers or pleadings which are not required to conform to any 
system founded on reason and experience. To test such plead- 
ings by the logical reasoning of common law, after requiring the 
party to disregard all forms of action known to the law under 
which he seeks a remedy, would be unreasonable and unjust. 

The plaintiff's petition set forth his grievance in plain, intel- 
ligible form, if not with technical brevity and simplicity. 

1st. He alleges a contract with defendant to deliver to him 
eight hundred hogs, on or before a certain day; in considera- 
tion whereof the defendant agrees .to pay plaintiff 5.50 per 
hundred pounds net. He avers that he did deliver according to 
contract, at the time and place, the number of eight hundred 
hogs; that defendant refused to receive over five hundred and 
fifty of them, or pay for .the remainder. 

2d. He complains that defendant refused to butcher the hogs 
in accordance with the agreement, and, thus caused by his de- 
lay, then the plaintiff was put to expense in feeding the hogs, and 
exposed to a great loss in the net weight, 

3d. That the defendant did not make a true return of the net 
weight, but defrauded plaintiff on that behalf. 

4th. That he slaughtered twenty-four more hogs than he ac- 
counted for, and improperly cut off parts of others to reduce 
their weigfht. 

Sth. The plaintiff alleges, in what might be called a second 
count, another contract to deliver fourteen hundred hogs to de- 
fendant, at $6.50 per hundred net. 
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He avers delivery according to contract, and charges defendant 
with delay in slaughtering them ; causing great loss in the weight, 
and expense to plaintiff in feeding them in the meanwhile. 

6th. He charges defendant with taking one hundred other 
hogs of plaintiff, for which he refused to account. 

7th. That in consequence of delay .in receiving, many of the 
hogs died, to the great loss of plaintiff. 

8th. That defendant returned false weights of these fourteen 
hundred and cut off parts before weighing. 

9th. The plaintiff also sets up a third contract for five hun- 
dred hogs, which were delivered, and avers the same delay 
and consequent injury to plaintiff; and' the same frauds in 
weighing, etc. 

To this catalogue of grievances the defendant, in his answer 
pleads thirty-three distinct denials of the averments in the pe- 
tition. A jury was called to try these thirty-three issues and 
found a verdict for plaintiff and assessed his damages. 

No exception was taken on the trial to the admission or re- 
jection of evidence ; no error is alleged in the charge of the 
court ; and a regular judgment was entered on the verdict. 

The only bills of exception were to the refusal of the court 
to grant a continuance and change the venue ; both of which were 
matters of discretion of the court below, and not the subject of re- 
view here. 

The cavils to the sufficiency of the plaintiff's statement, under 
the name of a special demurrer, were overruled by the court 
below, and justly, because the code permits a demurrer only 
when the petition, **by a fair and natural construction does not 
show a substantial cause of action." As we have already 
shown, it contains a dozen. 

The judgment of the court below is affirmed, with costs. 
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SECTION 2. 

Primary rule of pleading. 

The fundamental idea of procedure in all systems of plead- 
ing in use in the United States is that the parties must proceed 
upon a definite theory of action or defense, and must adhere to 
the one first chosen, unless amendment be allowed. Under the 
common law the rule was somewhat different but the idea was 
the same. Failure to observe the rule just stated will result 
in a departure (sec. 52). 



RoMEYN V. Sickles. 

Case No. 2. 
(108 N. Y. 650. 1888.) 

Appeal from judgment of the General Term of the Superior 
Court of the city of New York, entered upon an order made 
October 5, 1885, which affirmed a judgment in favor of plaintiff 
entered upon the report of a referee. 

The following is an extract from the opinion : 

"The complaint alleges as the cause of action, the per- 
formance of work, labor and services by the plaintiff as an 
architect in preparing plans for a proposed building for the de- 
fendant at his request, and a promise by the defendant to pay 
therefor what such work should be reasonably worth. 

"The answer sets up a special contract under which it was 
alleged such work was performed, and states that the de- 
fendant and other persons were interested in the formation of 
a club to erect an apartment house in the city of New York, 
and that the plaintiff was employed to draw plans for such pro- 
posed building under an agreement that if the club or associa- 
tion was organized and the building erected, the architect, 
whose plans should be accepted, would be paid by the club or 
association for the drawing of plans, and would be employed 
to superintend the erection of building, but in case the club 
was not formed or the plans and specifications were not adopted,, 
then the plaintiff was not to be paid. 
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"Upon the proof given on the trial the referee, among other 
things, found that the defendant authorized the plaintiff 'to 
prepare and submit such plans upon the understanding or 
agreement between said parties, that the plaintiff should pre- 
pare and submit such plans in competition with other archi- 
tects ; that said apartment should be built either by defendant 
or by a club to be formed, that if plaintiff's plans were not 
adopted either by such club, if formed, or by defendant, if such 
club were not formed, plaintiff should receive no pay for his 
services ; but if said plans were adopted by said club, if formed, 
or by defendant, if such club were not formed, plaintiff should 
be paid for such services what they were reasonably worth;' 
that plaintiff submitted plans and that defendant preferred such 
plans and adopted them in case such club should not be formed ; 
that the proposed club was never formed, and that defendant 
finally abandoned the project of building either by himself or by 
a club ; and, as a conclusion of law, the referee held that the plaint- 
iff was entitled to recover what his services were reasonably worth. 

"The defendant duly excepted to that part of the findings of 
fact, which stated that it was a part of the contract 'that said 
apartment house should be built either by defendant or by a 
club to be formed,' and also to so much thereof as found that de- 
fendant 'adopted said plans in case said club was not formed/ 

"A direct conflict of evidence occurred on the trial between 
the plaintiff and the defendant as to the terms of the contract 
of employment, and the referee has found in favor of the de- 
fendant's version of the transaction, but instead of giving him 
the benefit of such, has decided the law upon a cause of action 
not stated in the pleadings, or established, as we think, by the 
evidence. 

"It is a fundamental rule that judgment shall be secundum 
allegata et probata, and, as was said in Day v. Town of New 
Lots (107 N. Y. 148), 'every departure from that rule is certain 
to produce surprise, confusion and injustice.' 

"It was said by Judge Earl in Southwick v. First National 
Bank of Memphis (61 How. Pr. 170), 'that pleadings and a 
distinct issue are essential in every system of jurisprudence, 
and there can be no orderly administration of justice without 
them. If a party can allege one cause of action and then re- 
cover upon another, his complaint will serve no useful pur- 
pose but rather to ensnare and mislead his adversary.' 
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It does not appear that the theory upon which this action was de- 
termined was mentioned or referred to upon the trial, and its 
first appearance occurs in the opinion of the referee, wherein 
he says: 'It was true that upon this view .plaintiff recovered 
upon a somewhat different cause of action from that stated in 
the complaint/ and this is followed by the suggestion that the 
pleadings 'may be amended or deemed amended to conform to 
the proof.' This is to ignore the whole office of a pleading and 
compel parties to try their cases in the dark, informing them 
for the first time after the wrong is irremediable, of the issue 
which they should have tried. The pleadings were not 
amended, and they could not lawfully be in a material respect 
except at a time which would give the party against whom the 
amendment is allowed a right and opportunity to meet by proof 
the allegations made against him. There are cases which have 
proceeded in disregard of the pleadings and wherein the whole 
case has been presented by both parties in their proofs without 
objection, in which an amendment has been allowed, after the 
evidence is closed, to conform the pleadings to the proofs; so 
also where the court can see that a trial has been had upon the 
real issue without objection, it will not disturb a recovery upon 
the ground that it was not embraced in the pleadings; but 
when the objection has been properly taken or an exception 
presents the question, it is fatal to a recovery that it does not 
conform in all material respects to the allegations of the plead- 
ings." 

The balance of the opinion is taken up with a discussion of 
the case, the court coming to the conclusion that it did not war- 
rant the findings of the referee that the defendant agreed with 
the plaintiff to erect a building either by himself or through a 
club, or that the plaintiff's plans w-ere accepted or adopted with- 
in the meaning of those terms in the contract, as found by the 
referee. 

Of. Union Pac. Ry. v. Wyler, post. Case No. 73. 
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SECTION 3. 

Actions. 

An action is the right of prosecution in judgment of a thing 
which is due to any one (Co. Inst, 284, b), (sec. 60, n. 6). Ac- 
tions are with respect to the venue either local or transitory. 
An action is local, if all of the principal facts on which it is 
founded be^uch as carry with them the idea of some positive 
place; an action is transitory if the principal facts might be 
supposed to have happened anywhere (sec. 193 and notes). 



Livingston v. Jefferson. 

Case No. 3. 
(Circuit Court for Virginia: 1 Marshall, 203-212; 4 Hughee, 606-616. 1811.) 

Opinion by Marshall, C. J. 

The sole question now to be decided is this — Can this court take 
cognizance of a trespass committed on lands lying within the 
United States and without the district of Virginia, in a case 
where the trespasser is a resident of, and is found within the dis- 
trict ? 

I concur with my brother judge in the opinion that it cannot. 

I regret that the inconvenience to which delay might expose at 
least one of the parties, together with the situation of the court, 
prevent me from bestowing on this question that deliberate con- 
sideration which the very able discussion it has received from the 
bar would seem to require — but I have purposely avoided any in- 
vestigation of the subject previous to the argument, and must now 
be content myself with a brief statement of the opinion I have 
formed, and a sketch of the course of reasoning which has led 
to it. 

The doctrine of actions, local and transitory, has been traced 
up to its origin in the common law — and, as has been truly 
stated on both sides, it appears that originally all actions were 
local. That is, that, according to the principles of the common 
law, every fact must be tried by a jury of the vicinage. The 
plain consequence of this principle is, that those courts only 
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could take jurisdiction of a case, who were capable of directing 
such a jury as must try the material facts on which their judg- 
ment would depend. The jurisdiction of the courts, therefore, 
necessarily becomes local with respect to every species of action. 

But the superior courts of England having power to direct 
a jury to every part of the kingdom, their jurisdiction could 
be restrained by this principle only to cases arising on transac- 
tions which occurred within the realm. Being able to direct a 
jury either to Surrey or Middlesex, the necessity of averring in 
the declaration, that the cause of action arose in either county, 
could not be produced in order to give the court jurisdiction, but 
to furnish a venue. For the purpose of jurisdiction, it would un- 
questionably be sufficient, to aver that the transaction took place 
within the realm. 

Tliis, however, being not a statutory regulation, but a principle 
of unwritten law, which is really human reason applied by courts, 
not capriciously, but in a regular train of decisions, to human af- 
fairs, for the promotion of the ends of justice, according to the cir- 
cumstances of the nation, the necessity of the times, and the gen- 
eral state of things, was thought susceptible of modification — and 
judges have modified it. They have not changed the old principle 
as to form. It is still necessary to give a venue ; and where the 
contract exhibits on its face evidence of the place where it was 
made, the party is allowed to aver that such place is in any county 
in England. 

This is known to be a fiction. Like an ejectment, it is the 
creature of the court, and is moulded to the purposes of jus- 
tice, according to the view which its inventors have taken 
of its capacity to effect those purposes. It is, however, of un- 
deniable extent. It has not absolutely prostrated all distinctions 
of places, but has certain limits prescribed to it, founded in 
reasoning satisfactory to those who have gradually fixed these 
limits. It may well be doubted whether, at this day, they are to 
be changed by a judge not perfectly satisfied with their extent. 

This fiction is so far protected by its inventors, that the aver- 
;nent is not traversable for the purpose of defeating an action 
it was invented to sustain ; but it is traversable whenever such 
traverse may be essential to the merits of the cause. It is always 
traversable for the purpose of contesting a jurisdiction not in- 
tended to be protected by the fiction. 
3 
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In the case at bar it is traversed for that purpose, and the ques- 
tion is, whether this be a case in which such traverse is sustainable, 
or, in other words, whether courts have so far extended their fic- 
tion as, by its aid, to take cognizance of trespasses on lands not 
lying within those limits which bound their process. 

They have, without legislative aid, applied this fiction to all 
personal torts, and to all contracts, wherever executed. To this 
general rule, contracts respecting lands form no exception. It 
is admitted, that, on a contract respecting lands, an action is 
sustainable wherever the defendant may be found: yet, in such 
case every difficulty may occur that presents itself in an action 
of trespass. An investigation of title may become necessary. A 
question of boundary may arise, and a survey may be essential 
to the full merits of the cause: yet these difficulties have not 
prevailed against the jurisdiction of the court. They are coun- 
tervailed, and more than countervailed, by the opposing considera- 
tion, that if the action be disallowed the injured party may have a 
clear right without a remedy in a case where a person who has 
done the wrong, and who ought to make the compensation, is 
within the power of the court. 

That this consideration should lose its influence, where the 
action pursues a thing not in the reach of the court, is of in- 
evitable necessity; but the loss of its influence where the remedy 
is against the person, and is within the power of the court, I 
have not yet discerned a reason, other than a technical one, which 
can satisfy my judgment. If, however, this technical reason is 
firmly established, if all other judges respect it, I cannot venture 
to disregard it. 

The distinction taken is, that actions are deemed transitory, 
where the transactions on which they are founded might have 
taken place anywhere; but are local where their cause is in its 
nature necessarily local. 

If this distinction be established ; if judges have determined to 
carry their innovation on the old rule, no further; if, for a 
long course of time, under circumstances which have not changed, 
they have determined this to be the limit of their fiction, it would 
retjuire a hardihood which I cannot venture on to pass this limit. 

This distinction has been repeatedly taken in the books and 
recognized by the best elementary writers, especially by Judge 
Blackstone, from whose authority no man will lightly dissent. 
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3 Blackstone's Commentaries, 294. See, also, Mr. Qiitty's note 
(4) in his edition of Blackstone, vol. ii, 233. He expressly classes 
an action of trespass on lands with those actions which demand 
their possession, and which arc local; and makes only those 
actions transitory that are brought on occurrences which might 
happen anywhere. From the cases that support this distinction, 
no exception, I believe, is to be found among those that have been 
decided in court, on solemn argument. 

One of the greatest judges who ever sat upon any bench, 
and who has done more than any other to remove those tech- 
nical impediments which g^ew out of a different state of so- 
ciety, and too long continued to obstruct the course of sub- 
stantial justice, was so struck with the weakness of the distinc- 
tion, between taking jurisdiction in cases of contracts respecting 
lands, and of torts committed on the same lands, that he at- 
tempted to abolish it. In the case of Mostyn v. Fabrigas, i 
Cowp. 161, Lord Mansfield states the true distinctipn to be be- 
tween proceedings which are in rem, in which the effect of the 
judgment cannot be had unless the thing lie within the reach 
of the court, and proceedings against the person where dam- 
ages only are demanded. But this opinion was given in an ac- 
tion for a personal wrong which is admitted to be transitory. 
It has not, therefore, the authority to which it would be en- 
titled had this distinction been laid down in an action deemed 
local, and may be termed an ohitcr dictum. He recites, in that 
opinion, two cases decided by himself, in which an action was 
sustained for trespass on lands lying in the foreign dominions 
of his Britannic majesty. But both these decisions were at nisi 
prius, and though the overbearing influence of Lord Mansfield 
might have sustained them on a motion for a new trial, that 
motion never was made, and the principle did not obtain the 
sanction of the court. In a subsequent case, reported in 4 
Dumford and East, p. 503 (Doulson v. Matthews, 1792), these 
•decisions are expressly referred to and overruled, and the old 
distinction is affirmed. 

It has been said that the decisions of British courts made 
since the Revolution, are not authority in this country. I ad- 
mit it. But they are entitled to that respect which is due to the 
opinion of wise men, who have maturely studied the subject 
they decide. Had the regular course of decisions previous to 
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the Revolution, been against the distinction now asserted, and 
had the old rule been overthrown by adjudications made sub- 
sequent to that event, this court might have felt itself bound 
to disregard them ; but where the distinction is of ancient date^ 
has been long preserved, and a modern attempt to overrule it 
has itself been overruled since the Revolution, I can consider 
the last adjudication in no other light than as the true declara- 
tion of the ancient rule.' According to the common law of 
' England, then, the distinction taken by the defendants be- 
tween actions local and transitory is the true distinction, and 
the action of trespass quare clausum fregit is a local action. 

This common law has been adopted by the legislature of 
Virginia. Had it not been adopted I should have thought it in 
force. When our ancestors migrated to America, they brought 
with them the common law of their native country, so far as 
it was applicable to their new situation; and I do not conceive 
that the Revolution would, in any degree, have changed the re- 
lation of man to man, or the law which regulated those rela- 
tions. In breaking off our political connection with the parent 
state we did not break off our connection with each other. It 
remained subject to the ancient rules until those rules should 
be altered by the competent authority. 

But it has been said that this rule of the common law is impliedly 
changed by the act of assembly which directs that a jury shall be 
summoned from the by-standers. 

Were I to discuss the effects of this act in the courts of the state^ 
the inquiry whether the fiction already noticed was not equivalent 
to it in giving jurisdiction would present itself. There are, also,, 
other regulations, as that the jurors should be citizens, because I 
am decidedly of opinion that the jurisdiction of the courts of the 
United States depends exclusively on the constitution and laws of 
the United States. 

^ In considering the jurisdiction of the circuit courts, as defined in 
the judicial act and in the constitution, which that act carries into- 
execution, it is worthy of observation that the jurisdiction of the 
court depends on the character of the parties, and that only the 
court of that district in which the defendant resides, or is found,, 
can take jurisdiction of the cause. In a court so constituted, the 
argument drawn from the total failure of justice, should a tres- 
passer be declared to be only amenable to the court of that district 
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in which the land lies, and in which he will never be found, 
appeared to me to be entitled to peculiar weight. But, according 
to the course of the common law, the process of the court must be 
executed in order to give it the right to try the cause, and, conse- 
quently, the same defect of justice might occur. Other judges 
have felt the weight of this argument, and have struggled in- 
effectually against the distinction, which produces the incon- 
venience of a clear right without a remedy. I must submit to it. 
The law, upon the demurrer, is in favor of the defendant. 

On local and transitory actions, see Case No. 16. 
On jarisdiction of federal courts, see Cases Noe. 4 and 79. 
On citizenship of parties, see Cases Nos. 4, 25 and 53. 
On citizenship of corporations, see Cases Noe. 56 and 79. 
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SECTION 4. 

Process. 

Process is the method taken by law to compel compliance 
with the commands of court. Original process includes all 
the methods of compelling the defendant's appearance in court. 
Mesne process includes all methods used during the pendency 
of a suit to obtain witnesses, the production of documents or 
other necessary objects to the termination of the cause. Final 
process includes all the methods whereby the fruits of judg- 
ment are secured to the successful party. Without statutory 
provisions a common-law court can have no jurisdiction un- 
less there has been proper service of process. (For the forms 
of process formerly used, see sec. 87; also, 3 Black. Com., 

ch. xix.y 

Pennoyer v. Neff. 

Case No. 4. 
(5 Otto, 715-748. 1887.) 

Error to U. S. Circuit Court, District of Oregon. 

Opinion by Mr. Justice Field. 

Statement of Facts. — ^This is an action to recover posses- 
sion of a tract of land, of the alleged value of $15,000, situated 
in the state of Oregon. The plaintiff asserts title to the 
premises by a patent of the United States issued to him in 
1866, under the act of congress of September 27, 1850, usually 
known as the donation law of Oregon. The defendant claims 
to have acquired the premises under a sheriff's deed, made 
upon a sale of the property on execution issued upon a judg- 
ment recovered against the plaintiff in one of the circuit courts 
of the state. The csrse turns upon the validity of this judg- 
ment. 

It appears from the record that the judgment was rendered 
in February, 1866, in favor of J. H. Mitchell, for less than $300, 
including costs, in an action brought by him upon a demand 
for services as an attorney; that, at the time the action was 
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commenced and the judgment rendered, the defendant therein, 
the plaintiff here, was a non-resident of the state ; that he was 
not personally served with process, and did not appear therein ; 
and that the judgment was entered upon his default in not an- 
swering the complaint, upon a constructive service of sum- 
mons by publication. 

The code of Oregon provides for such service when an ac- 
tion is brought against a non-resident and absent defendant 
who has property witliin the state. It also provides, where the 
action is for the recovery of money or damages, for the attach- 
ment of the property of a non-resident. And it also declares 
that no natural person is subject to the jurisdiction of a court 
of the state "unless he appears in the court, or be found within 
the state, or be a resident thereof, or have property therein ; 
and, in the last case, only to the extent of such property at the 
time the jurisdiction attached." Construing this latter provi- 
sion to mean that, in an action for money or damages where 
a defendant does not appear in the court, and is not found 
within the state and is not a resident thereof, but has property 
therein, the jurisdiction of the court extends only over such 
property, the declaration expresses a principle of general if not 
universal law. The authority of every tribunal is necessarily 
restricted by the territorial limits of the state in which it is 
established. Any attempt to exercise authority beyond those 
limits would be deemed in every other forum, as has been said 
by this court, an illegitimate assumption of power, and be 
resisted as mere abuse. D'Arcy v. Ketchum, ii How. 165. In 
the case against the plaintiff, the property here in controversy 
sold under the judgment rendered was not attached, nor in any 
way brougfht under the jurisdiction of the court. Its first con- 
nection with the case was caused by a levy of the execution. It 
was not, therefore, disposed of pursuant to any adjudication, 
but only in enforcement of a personal judgment, having no re- 
lation to the property, rendered against a non-resident without 
service of process upon him in the action or his appearance 
therein. The court below did not consider that an attachment 
of the property was essential to its jurisdiction or to the valid- 
ity of the sale, but held that the judgment was invalid from 
defects in the affidavit upon which the order of publication was 
obtained, and in the affidavit by which the publication was proved. 
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There is some difference of opinion among the members of 
this court as to the rulings upon these alleged defects. The 
majority are of opinion that inasmuch as the statute requires, 
for an order of publication, that certain facts shall appear by 
affidavit to the satisfaction of the court or judge, defects in 
such affidavit can only be taken advantage of on appeal, or by 
some other direct proceedings, and cannot be urged to impeach 
the judgment collaterally. 

The majority of the court are also of opinion that the pro- 
vision of the statute requiring proof of the publication in a 
newspaper to be made by the "affidavit of the printer, or his 
foreman or his principal clerk" is satisfied when the affidavit is 
made by the editor of the paper. The term "printer," in their 
judgment, is there used not to indicate the person who sets 
up the type, — he does not usually have a foreman or clerks, — ^it is 
rather used as synonymous with publisher. The supreme court 
of New York so held in one case; observing that, for the pur- 
pose of making the required proof, publishers were "within 
the spirit of the statute." Bunce v. Reed, i6 Barb. (N. Y.) 350. 
And, following this ruling, the supreme court of California held 
that an affidavit made by a "publisher and proprietor" was 
sufficient. Sharp v. Daugney, 33 Cal. 512. The term "editor" 
as used when the statute of New York was passed, from which 
the Oregon law is borrowed, usually included not only the per- 
son who wrote or selected the articles for publication, but the 
person who published the paper and put it into circulation. 
Webster, in an early edition of his dictionary, gives, as one of 
the definitions of an editor, "a person who superintends the 
publication of a newspaper." It is principally since that time 
that the business of an editor has been separated from that of 
a publisher and printer, and has become an independent profes- 
sion. 

If, therefore, we were confined to the rulings of the court be- 
low upon the defects in the affidavits mentioned, we should be 
unable to uphold its decision. But it was also contended in 
that court, and is insisted upon here, that the judgment in the 
state court against the plaintiff was void for want of personal 
service of process on him, or of his appearance in the action in 
which it was rendered, and that the premises in controversy 
could not be subjected to the payment of the demand of a resi- 
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dent creditor except by a proceeding in rem; that is, by a direct 
proceeding against the property for that purpose. If these 
positions are sound the ruling of the circuit court as to the 
invalidity of that judgment must be sustained, notwithstanding 
our dissent from the reasons upon which it was made. And 
that they are sound would seem to follow from two well-es- 
tablished principles of public law respecting the jurisdiction of 
an independent state over persons and property. The several 
states of the Union are not, it is true, in every respect inde- 
pendent, many of the rights and powers which originally be- 
longed to them being now vested in the government created 
by the constitution. But, except as restrained and limited by 
that instrument, they possess and exercise the authority of in- 
dependent states, and the principles of public law to which we 
have referred are applicable to them. One of these principles 
is that every state possesses exclusive jurisdiction and sover- 
eignty over person and property within its territory. As a 
consequence every state has the power to determine for itself 
the chril status and capacities of its inhabitants; to prescribe 
the subjects upon which they may contract, the forms and 
solemnities with which their contracts shall be executed, the 
rights and obligations arising from them, and the mode in 
which their validity shall be determined and their obligations 
enforced ; and also to regulate the manner and conditions upon 
which property situated within such territory, both personal 
and real, may be acquired, enjoyed and transferred. The other 
principle of public law referred to follows from the one men- 
tioned; that is, that no state can exercise direct jurisdiction and 
authority over persons or property without its territory. Story, 
Confl. Laws, ch. 2; Wheat. Int. Law, pt. 2, ch. 2. The several 
states are of equal dignity and authority, and the independence 
of one implies the exclusion of power from all others. And so 
it is laid down by jurists as an elementary principle that the 
laws of one state have no operation outside of its territory, ex- 
cept so far as is allowed by comitv; and that no tribunal es- 
tablished by it can extend its process beyond that territory so 
as to subject either persons or property to its decisions. "An 
exertion of authority of this sort beyond this limit," says Story, 
"is a mere nullity, and incapable of binding such persons or 
property in any other tribunal." Story, Confl. Laws, sec. 539. 
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But as contracts made in one state may be enforceable only 
in another state, and property may be held by non-residents, 
the exercise of the jurisdiction which every state is admitted 
to possess over persons and property within its own territory 
will often affect persons and property without it To any in- 
fluence exerted in this way by a state affecting persons resi- 
dent or property situated elsewhere, no objection can be justly 
taken ; whilst any direct exertion of authority upon them, in an 
attempt to give exterritorial operation to its laws, or to en- 
force an exterritorial jurisdiction by its tribunals, would be 
deemed an encroachment upon the independence of the state 
in which the persons are domiciled or the property is situated, 
and be resisted as usurpation. 

Thus the state, through its tribunals, may compel persons 
domiciled within its limits to execute, in pursuance of their 
contracts respecting property elsewhere situated, instruments 
in such form and with such solemnities as to transfer the title, 
so far as such formalities can be complied with ; and the ex- 
ercise of this jurisdiction in no manner interferes with the 
supreme control over the property by the state within which 
it is situated. Penn v. Lord Baltimore, i Ves. 444; Massie v. 
Watts, 6 Cranch, 148; Watkins v. Holman, 16 Pet. 25; Corbett 
V. Nutt, 10 Wall. 464. 

So the state, through its tribunals, may subject property 
situated within its limits owned by non-residents to the pay- 
ment of the demand of its own citizens against them ; and the 
exercise of this jurisdiction in no respect infringes upon the 
sovereignty of the state where the owners are domiciled. Every 
state owes protection to its own citizens ; and, when non-resi- 
dents deal with them, it is a legitimate and just exercise of au- 
thority to hold and appropriate any property owned by such 
non-residents to satisfy the claims of its citizens. It is in vir- 
tue of the state's jurisdiction over the property of a non-resi- 
dent situated w.ithin its limits that its tribunals can inquire 
into that non-resident's obligations to its own citizens, and the 
inquiry can then be carried only to the extent necessary to con- 
trol the disposition of the property. If the non-resident have 
no property in the state, there is nothing upon which the tri- 
bunals can adjudicate. 

These views are not new. They have been frequently ex- 
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pressed, with more or less distinctness, in opinions of eminent 
judges, and have been carried into adjudications, in numerous 
cases. Thus, in Picquet v. Swan, 5 Mason, 35, Mr. Justice 
Story said: 

"Where a party is within a territory he may justly be sub- 
jected to its process, and bound personally by the judgment 
pronounced on such process against him. Where he is not 
within such territory, and is not personally subject to its laws, 
if, on account of his supposed or actual property being within 
the territory, process by the local laws may, by attachment, go 
to compel his appearance, and for his default to appear judg- 
ment may be pronounced against him, such a judgment must, 
upon general principles, be deemed only to bind him to the ex- 
tent of such property, and cannot have the effect of a conclusive, 
judgment in personam, for the plain reason, that, except so far 
as the property is concerned, it is a judgment coram non judice" 

And in Boswell v. Otis, 9 How. 336, where the title of the 
plaintiff in ejectment was acquired on a sheriff's sale, under a 
money decree rendered upon publication of notice against non- 
residents, in a suit brought to enforce a contract relating to 
land, Mr. Justice McLean said : 

"Jurisdiction is acquired in one of two modes: first, as 
against the person of the defendant by the service of process; 
or, secondly, by a procedure against the property of the de- 
fendant within the jurisdiction of the court. In the latter case 
,the defendant is not personally bound by the judgment beyond 
the property in question. And it is immaterial whether the pro- 
ceeding against the property be by an attachment or bill in 
chancery. It must be substantially a proceeding in rem!' 

These citations are not made as authoritative expositions of 
the law, for the language was perhaps not essential to the de- 
cisions of the cases in which it was used, but as expressions 
of the opinion of eminent jurists. But in Cooper v. Reynolds, 
10 Wall. 308, it was essential to the disposition of the case to 
declare the effect of a personal action against an absent party, 
without; the jurisdiction of the court, not served with process 
or voluntarily submitting to the tribunal, when it was sought 
to subject his property to the payment of a demand of a resi- 
dent complainant ; and in the opinion there delivered we have 
a clear statement of the law as to the efficacy of such actions 
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and the jurisdiction of the court over them. In that case the 
action was for damages for alleged false imprisonment of the 
plaintiff; and, upon his affidavit that the defendants had fled 
from the state, or had absconded or concealed themselves so 
that the ordinary process of law could not reach them, a writ of 
attachment was sued out against their property. Publication 
was ordered by the court, giving notice to them to appear and 
plead, answer or demur, or that the action would be taken as 
confessed and proceeded in ex parte as to them. Publication 
was had; but they made default, and judgment was entered 
against them, and the attached property was sold under it. 
The purchaser having been put into possession of the prop- 
erty, the original owner brought ejectment for its recovery. In 
considering the character of the proceedings, the court, speak- 
ing through Mr. Justice Miller, said: 

"Its essential purpose or nature is to establish, by the judg- 
ment of the court, a demand or claim against the defendant, 
and subject his property lying within the territorial jurisdiction 
of the court to the payment of that demand. But the plaintiff 
is met at the commencement of his proceedings by the fact 
that the defendant is not within the territorial jurisdiction, and 
cannot be served with any process by which he can be brought 
personally within the power of the court. For this difficulty 
the statute has provided a remedy. It says that, upon affidavit 
being made of that fact, a writ of attachment may be issued 
and levied on any of the defendant's property, and a publica- 
tion may be made warning him to appear; and that thereafter 
the court may proceed in the case, whether he appears or not. 
If the defendant appears, the cause becomes mainly a suit in 
persoftam, with the added incident that the property attached 
remains liable, under the control of the court, to answer to any 
demand which may be established against the defendant by the 
final judgment of the court. But if there is no appearance of 
the defendant, and no service of process on him, the case be- 
comes in its essential nature a proceeding in rem, the only ef- 
fect of which is to subject the property attached to the pay- 
ment of the demand which the court may find to be due to the 
plaintiff. That such is the nature of this proceeding in this lat- 
ter class of cases is clearly evinced by two well-established 
propositions: first, the judgment of the court, though in form 
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a personal judgment against the defendant, has no effete be- 
yond the property attached in that suit. No general execution 
can be issued for any balance unpaid after the attached prop- 
erty is exhausted. No suit can be maintained on such a judg- 
ment in the same court, or in any other ; nor can it be used as 
evidence in any other proceeding not affecting the attached 
property ; nor could the costs in that proceeding be collected of 
defendant out of any other property than that attached in the 
suit. Second, the court in such a suit cannot proceed, unless 
the officer finds some property of defendant on which to levy 
the writ of attachment. A return that none can be found is the 
end of the case, and deprives the court of further jurisdiction, 
though the publication may have been duly made and proven 
in court." 

The fact that the defendants in that case had fled from the 
state, or had concealed themselves so as not to be reached by 
the ordinary process of the court, and were not non-residents, 
was not made a point in the decision. The opinion treated them 
as being without the territorial jurisdiction of the court; and 
the grounds and extent of its authority over persons and prop- 
erty thus situated were considered, when they were not 
brought within its jurisdiction by personal service or voluntary 
appearance. 

Ihe writer of the present opinion considered that some of 
the objections to the preliminary proceedings in the attach- 
ment suit were well taken, and therefore dissented from the 
judgment of the court; but to the doctrine declared in the above 
citation he agreed, and he may add that it received the ap- 
proval of all the judges. It is the only doctrine consistent with 
proper protection to citizens of other states. If, without 
personal service, judgments in personam, obtained ex parte 
against non-residents and absent parties, upon mere publica- 
tion of process, which, in the srreat majority of cases, would 
never be seen by the parties interested, could be upheld and 
enforced, they would be the constant instruments of fraud and 
oppression. Judgments for all sorts of claims upon contracts 
and for torts, real or pretended, would be thus obtained, under 
which property would be seized, when the evidence of the 
transactions upon which they were founded, if they ever had 
any existence, had perished. 
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Substituted service by publication or in any other authorized 
form may be sufficient to inform parties of the object of pro- 
ceedings taken where property is once brought under the con- 
trol of the court by seizure or some equivalent act. The law 
assumes that property is always in the possession of its owner, 
in person or by agent; and it proceeds upon the theory that its 
seizure will inform him, not only that it is taken into the cus- 
tody of the court, but that he must look to any proceedings au- 
thorized by law upon such seizure for its condemnation and 
sale. Such service may also be sufficient in cases where the 
object of the action is to reach and dispose of property in the 
state, or of some interest therein, by enforcing a contract or a 
lien respecting the same, or to partition it among different 
owners, or, when the public is a party, to condemn and ap- 
propriate it for a public purpose. In other words, such service 
may answer in all actions which are substantially proceedings 
in rem. But where the entire object of the action is to de- 
termine the personal rights and obligations of the defendants, 
that is, where the suit is merely in personam, constructive serv- 
ice in this form upon a non-resident is ineffectual for any pur- 
pose. Process from the tribunals of one state cannot run into 
another state and summon parties there domiciled to leave its 
territory and respond to proceedings against them. Publica- 
tion of process or notice within the state where the tribunal 
sits cannot create any greater obligation upon the non-resident 
to appear. Process sent to him out of the state, and process 
published within it, are equally unavailing in proceedings to 
establish his personal liability. 

The want of authority of the tribunals of a state to adjudicate 
upon the obligations of non-residents, where they have no 
property within its limits, is not denied by the court below; 
but the position is assumed, that, where they have property 
within the state, it is immaterial whether the property is in 
the first instance brought under the control of the court by at- 
tachment or some other equivalent act, and afterwards applied 
by its judgment to the satisfaction of demands against its 
owner; or such demands be first established in a personal ac- 
tion, and the property of the non-resident be afterwards seized 
and sold on execution. But the answer to this position has al- 
ready been given in the statement, that the jurisdiction of the 
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court to inquire into and determine his obligations at all is only 
incidental to its jurisdiction over the property. Its jurisdiction 
in that respect cannot be made to depend upon facts to be as- 
certained after it has tried the cause and rendered the judg- 
ment. If the judgment be previously void, it will not become 
valid by the subsequent discovery of property of the defendant, 
or by his subsequent acquisition of it. The judgment, if void 
when rendered, will always remain void ; it cannot occupy the 
doubtful position of being valid if property be found, and void 
if there be none. Even if the position assumed were confined 
to cases where the non-resident defendant possessed property 
in' the state at the commencement of the action, it would still 
make the validity of the proceedings and judgment depend 
upon the question whether, before the levy of the execution, 
the defendant had or had not disposed of the property. If be- 
fore the levy the property should be sold, then according to 
this position, the judgment would not be binding. This 
doctrine would introduce a new element of uncertainty in judi- 
cial proceeding. The contrary is the law; the validity of every 
judgment depends upon the jurisdiction of the court before it 
is rendered, not upon what may occur subsequently. In Web- 
ster V. Reid, II How. 437, the plaintiff claimed title to land 
sold under judgments recovered in suits brought in a terri- 
torial court of Iowa, upon publication of notice under a law of 
the territory, without service of process, and the court said : 

"These suits were not a proceeding in rem against the land, 
but were in personam against the owners of it. Whether they 
all resided within the territory or not does not appear, nor is it 
a matter of any importance. No person is required to answer 
in a suit on whom process has not been served, or whose prop- 
erty has not been attached. In this case there was no personal 
notice, nor an attachment or other proceeding against the 
land, until after the judgments. The judgments, therefore, 
are nullities and did not authorize the execution on which the 
land was sold." 

The force and effect of judgments rendered against non-resi- 
dents without personal service of process upon them, or their 
voluntary appearance, have been the subject of frequent con- 
sideration in the courts of the United States and of the several 
states, as attempts have been made to enforce such judg^nents 
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in states other than those in which they were rendered, under 
the provision of the constitution requiring that "full faith and 
credit shall be given in each state to the public acts, records and 
judicial proceedings of every other state," and the act of con- 
gress providing for the mode of authenticating such acts, rec- 
ords and proceedings, and declaring that v^^hen thus authenti- 
cated "they shall have such faith and credit given to them in 
every court within the United States as they have by law or 
usage in the courts of the state from which they are or shall be 
taken." In the earlier cases it was supposed that the act gave 
to all judgments the same effect in other states which they ha'd 
by law in the state where renderd. But this view was after- 
wards qualified so as to make the act applicable only when the 
court rendering the judgment had jurisdiction of the parties 
and of the subject-matter, and not to preclude any inquiry into 
the jurisdiction of the court in which judgment was rendered, 
or the right of the state itself to exercise authority over the 
person or 'the subject-matter. M'Elmoyle v. Cohen, 13 Pet. 
312. In the case of D*Arcy v. Ketchum, 11 How. 165, this view 
is stated with great clearness. That was an action in the cir- 
cuit court of the United States for Louisiana, brought upon 
a judgment rendered in New York under a state statute against 
two joint debtors, only one of whom had been served with pro- 
cess, the other being a non-resident of the state. The circuit 
court held the judgment conclusive and binding upon the non- 
resident not served with process; but this court reversed its 
decision, observing that it was a familiar rule that countries 
foreign to our own disregarded a judgment merely against the 
person where the defendant had not been served with process 
nor had a day in court ; that national comity was never thus ex- 
tended; that the proceeding was deemed an illegitimate as- 
sumption of power, and resisted as mere abuse ; that no. faitlr 
and credit or force and effect had been given to such judgments 
by any state of the Union, so far as known ; and that the state 
courts had uniformly, and in many instances, held them to be 
void. "The international law," said the court, "as it existed 
among the states in 1790, was that a judgment rendered in 
one state, assuming to bind the person of a citizen of another, 
was void within the foreig^i state when the defendant had not 
been served with process or voluntarily made defense ; because 
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neither the legislative jurisdiction nor that of courts of justice 
had binding force." And the court held that the act of congress 
did not intend to declare a new rule or to embrace judicial 
records of this description. As was stated in the subsequent 
case, the doctrine of this court is that the act "was not designed 
to displace that principle of natural justice which requires a 
pferson to have notice of a suit before he can be conclusively 
bound by its result, nor those rules of public law which pro- 
tect persons and property within one state from the exercise 
of jurisdiction over them by another."" Lafayette Ins. Co. v. 
French, i8 How. 404. 

This whole subject has been very fully and learnedly con- 
sidered in the recent case of Thompson v. Whitman, 18 Wall. 
457, where all the authorities are carefully reviewed and dis- 
tinguished, and the conclusion above stated is not only re- 
affirmed, but the doctrine is asserted that the record of a judg- 
ment rendered in another state may be contradicted as to the 
facts necessary to give the court jurisdiction against its re- 
cital of their existence. In all cases brought in the state and 
federal courts where attempts have been made under the act 
of congress to give effect in one state to personal judgments 
rendered in another state against non-residents, without ser- 
vice upon them, or upon substituted service by publication, or 
in some other form, it has been held, without an exception so 
far as we are aware, that sueh judgments were without any 
binding force, except as to property, or interests in property, 
within the state, to reach and affect which was the object of 
the action in which the judgment was rendered, and which 
property was brought under control of the court in connection 
with the process against the person. The proceeding in such 
cases, though in the form of a personal action, has been uni- 
formly treated, where service was not obtained, and the party 
did not voluntarily appear, as effectual and binding merely as 
a proceeding in rem, and as having no operation beyond the dis- 
position of the property or some interest therein. And the 
reason assigned for this conclusion has been that which we 
have already stated, that the tribunals of one state have no 
jurisdiction over persons beyond its limits, and can inquire 
only into their obligations to its citizens when exercising its 
conceded jurisdiction over their property within its limits. In 
4 
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Bissell V. Briggs, decided by the supreme court of Massa- 
chusetts as early as 1813, the law is stated substantially in con- 
formity with these views. In that case the court considered 
at length the effect of the constitutional provision and the act 
of congress mentioned, and after stating that, in order to en- 
title the judgment rendered in any court of the United States 
to the full faith and credit mentioned in the constitution, the 
court must have had jurisdiction not only of the cause, but of 
the parties, it proceeded to illustrate its position by observing 
that, where a debtor living in one state has goods, effects and 
credits in another, his creditor living in the other state may 
have the property attached pursuant to its laws, and, on re- 
covering judgment, have the property applied to its satisfac- 
tion; and that the party in whose hands the property was 
would be protected by the judgment in the state of the debtor 
against a suit for it, because the court rendering the judgment 
had jurisdiction to that extent ; but that if the property attached 
were insufficieut to satisfy the judgment, and the creditor 
should sue on that judgment in the state of the debtor, he 
would fail, because the defendant was not amenable to the 
court rendering the judgment. In other words, it was held 
that over the property within the state the court had jurisdic- 
tion by the attachment, but had none over his person ; and that 
any determination of his liability, except so far as was neces- 
sary for the disposition of the property, was invalid. 

In Kilbourn v. Woodworth, 5 Johns. 37, an action of debt 
was brought in New York upon a personal judgment recovered 
in Massachusetts. The defendant in that judgment was not 
served with process ; and the suit was commenced by the at- 
tachment of a bedstead belonging to the defendant, accom- 
panied with a summons to appear, served on his wife after she 
had left her place in Massachusetts. The court held that the 
attachment bound only the property attached as a proceeding 
in rem, and that it could not bind the defendant, observing that 
to bind a defendant personally, when he was never personally 
summoned or had notice of the proceeding, would be contrary 
to the first principles of justice, repeating the language in that 
respect of Chief Justice DeGrey, used in the case of Fisher v. 
Lane, 3 Wils. 297, in 1772. See also Borden v. Fitch, 15 Johns. 
121, and in the cases there cited, and Harris v. Hardeman, 14 



FEKNOYEB V. NEFF. 61 

How. 334. To the same purpbrt decisions are found in all 
the state courts. In several of the cases the decision has been, 
accompanied with the observation that a personal judgment 
thus recovered has no binding force without the state in which 
it is rendered, implying that in such state it may be valid and 
binding. But if the court has no jurisdiction over the person 
of the defendant by reason of his non-residence, and conse- 
quently no authority to pass upon his personal rights and obli- 
gations ; if the whole proceeding, without service upon him or 
his appearance, is coram non jtidice and void; if to hold a de- 
fendant bound by such a judgment is contrary to the first prin- 
ciples of justice, — ^it is difficult to see how the judgment can 
legitimately have any force withip the state. The language 
used can be justified only on the ground that there was no 
mode of directly reviewing such judgment or impeaching its 
validity within the state where rendered; and that, therefore, 
it could be called in question only when its enforcement was 
elsewhere attempted. In later cases this language is repeated 
with less frequency than formerly, it beginning to be consid- 
ered, as it always ought to have been, that a judgment which 
can be treated in any state of this Union as contrary to the first 
principles of justice, and as an absolute nullity, because ren- 
dered without any jurisdiction of the tribunal over the party, is 
not entitled to any respect in the state where rendered. Smith 
V. McCutchen, 38 Mo. 415; Darrance v. Preston, 18 Iowa, 396; 
Hakes v. Shupe, 27 id. 465 ; MitcheH's Adm'r v. Gray, 18 Ind. 123. 
Be that as it may, the courts of the United States are not re- 
quired to give effect to judgments of this character when any 
right is claimed under them. Whilst they are not foreign tri- 
bunals in their relations to the state courts, they are tribunals 
of a different sovereignty, exercising a distinct and independent 
jurisdiction, and are bound to give to the judgments of the 
state courts only the same faith and credit which the courts 
of another state are bound to give to them. Since the adop- 
tion of the fourteenth amendent to the federal constitution, the 
validity of such judgments may be directly questioned, and 
their enforcement in the state resisted, on the ground that pro- 
ceedings in a court of justice to determine the personal rights 
and obligations of parties over whom that court has no juris- 
diction do not constitute due process of law. Whatever diffi- 
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culty may be experienced in giving to those terms a definition 
which will embrace every permissible exertion of power affect- 
ing private rights and exclude such as is forbidden, -there can 
be no doubt of their meaning when applied to judicial proceed- 
ings. They then mean a course of legal proceedings according 
to those rules and principles which have been established m 
our systems of jurisprudence for the protection and enforce- 
ment of private rights. To give such proceedings any validity, 
there must be a tribunal competent by its constitution — that is, 
by the law of its creation — to pass upon the subject-matter of 
the suit; and, if that involves merely a determination of the 
personal liability of the defendant, he must be brought within 
its jurisdiction by service of process within the state, or his 
voluntary appearance. 

Except in cases affecting the personal status of the plaintiff, 
and cases in which that mode of service may be considered to 
have been assented to in advance, as hereinafter mentioned, the 
substituted service of process by publication, allowed by the 
law of Oregon and by similar laws in other states, where ac- 
tions are brought against non-residents, is effectual only where, 
in connection with process against the person for commencing; the 
action, property in the state is brought under the control of the 
court, and subjected to its disposition by process adapted to 
that purpose, or where the judgment is sought as a means of 
reaching such property or affecting some interest therein; in 
other words, where the action is in the nature of a proceeding 
in rem. As stated by Cooley in his treatise on Constitutional 
Limitations, 405, for any other purpose than to subject the 
property of a non-resident to valid claims against him in the 
state, "due process of law would require appearance or personal 
service before the defendant could be personally bound by any 
judgment rendered." 

It is true that, in a strict sense, a proceeding in rem is one 
taken directly against property, and has for its object the dis- 
position of the property, without reference to the title of indi- 
vidual claimants ; but, in a larger and more general sense, the 
terms are applied to actions between parties, where the direct 
object is to reach and dispose of property owned by them, or of 
some interest therein. Such are cases commenced by attach- 
ment against the property of debtors, or instituted to partition 
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real estate, foreclose a mortgage or enforce a lien. So far as 
they affect property in the state they are substantially pro- 
ceedings in rem in the broader sense which we have mentioned. 

It is hardly necessary to observe that in all we have said 
we have had reference to proceedings in courts of first instance, 
and to their jurisdiction, and not to proceedings in an appellate 
tribunal to review the action of such courts. The latter may 
be taken upon such notice, personal or constructive, as the 
state creating the tribunal may provide. They are considered 
as rather a continuation of the original litigation than the com- 
mencement of a new action. Nations v. Johnson, 24 How. 195. 

It follows from the views expressed that the personal judg- 
ment recovered in the state court of Oregon against the plain- 
tiff herein, then a non-resident of the state, was without any 
validity, and did not authorize a sale of the property in con- 
troversy. 

To prevent any misapplication of the views expressed in this 
opinion it is proper to observe that we do not mean to assert, 
by anything we have said, that a state may not authorize pro- 
ceedings to determine the status of one of its citizens towards a 
non-resident, which would be binding within the state, though 
made without service of process or personal notice to the non- 
resident. The jurisdiction which every state possesses to de- 
termine the civil status and capacities of all its inhabitants in- 
volves authority to prescribe the conditions on which proceed- 
ings affecting them may be commenced and carried on within 
its territory. The state, for example, has absolute right to 
prescribe the conditions upon which the marriage relation be- 
tween its own citizens shall be created, and the causes for 
which it may be dissolved. One of the parties guilty of acts 
for which, by the law of the state, a dissolution may be granted, 
may have removed to a state where no dissolution is permitted. 
The complaining party would, therefore, fail if a divorce were 
sough r. in the state of the defendant; and if application could 
not be made to the tribunals of the complainant's domicile in 
such case, and proceedings be there instituted without personal 
service of process or personal notice to the offending party, 
the injured citizen would be without redress. Bish., Marr. and 
Div., sec. 156. 
■ Neither do we mean to assert that a state may not require a 
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non-resident entering into a partnership or association within its 
limits, or making contracts enforceable there, to appoint an agent 
or representative in the state to receive service of process and no- 
tice in legal proceedings instituted with respect to such partner- 
ship, association, or contracts, or to designate a place where such 
service may be made and notice given, and provide, upon their 
failure, to make such appointment or to designate such place, that 
service may be made upon a public officer, designated for that pur- 
pose, or in some other prescribed way, and that judgments ren- 
dered upon such service may not be binding upon the non-resi- 
dents, both within and without the state. As was said bv the 
court of exchequer in Vallee v. Dumergue, 4 Exch. 290 : "It is not 
contrary to natural justice that a man who has agreed to receive a 
particular mode of notification of legal proceedings should be 
bound by a judgment in which that particular mode of notification 
has been followed, even though he may not have actual notice of 
them." See, also, Lafayette Ins. Co. v. French, 18 How. 404, and 
Gillespie v. Commercial Mutual Marine Ins. Co., 12 Gray (Mass.), 
201. Nor do we doubt that a state, on creating corporations or 
other institutions for pecuniary or charitable purposes, may pro- 
vide a mode in which their conduct may be investigated, their 
obligations enforced, or their charters revoked, which shall require 
other than personal service upon their officer or members. Par- 
ties becoming members of such corporations or institutions would 
hold their interest subject to the conditions prescribed by law. 
Copin V. Adamson, Law Rep. 9 Ex. 345. 

In the present case, there is no feature of this kind, and conse- 
quently no consideration of what would be the effect of such leg- 
islation in enforcing the contract of a non-resident can arise. The 
question here respects only the validity of a money judgment ren- 
dered in one state in an action upon a simple contract against the 
resident of another, without service of process upon him or his ap- 
pearance therein. Judgment aMrmed. 

Mr. Justice Hunt dissented. 

On citizenship of parties, see Caees Noe. 3, 23 and 53. 
On citizenship of corporations, see Cases Nos. 36 and 79. 
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SECTION 5. 
Utility of forms of action. 

The various forms of action in use in common-law pleading are 
the results of attempts to meet the necessities of parties as civiliza- 
tion widened and broadened. Originally the number of forms 
was limited, and as new rights arose and were infringed so new 
remedies were invented. At present the plaintiff may, by a skil- 
ful election of remedies, often place his adversary at a disadvan- 
Uge (sees. 44-50- 

Supervisors of Kewaunee County v. Decker. 

Case No. 5. 
(30 Wis. 624. 1872.) 

Appeal from the circuit court for Kewaunee county. Action for 
recovery of money alleged to belong to the county of Kewaunee, 
and to have been converted by defendant Decker to his own use, he 
being the clerk of the plaintiff board of supervisors. The opinion 
states the case. Defendant having demurred to the complaint for 
insufficiency, the demurrer was overruled, and defendant appealed. 

Dixon, C. J. It would certainly be a most anomalous and 
hitherto unknown condition of the laws of pleading were it estab- 
lished that the plaintiff in a civil action could file and serve a com- 
plaint, the particular nature and object of which no one could tell, 
but which might and should be held good as a statement of two or 
three or more different and inconsistent causes of action, as one in 
tort, one upon money demand on contract, and one in equity, all 
combined or fused and moulded into one count of declaration, so 
that the defendant must await the accidents and events of trial, 
and until the plaintiff's proofs are all in, before being informed 
with any certainty or definiteness what he was called upon to meet. 
The proposition that a complaint, or any single count of it, may 
be so framed with a double, treble, or any number of aspects, 
looking to so many distinct and incongruous causes of action, in 
order to hit the exigencies of the plaintiff's case or any possible 
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demands of his proofs at the trial, we must say, strikes us as some- 
thing exceedingly novel in the rules of pleading. We do not think 
it is the law, and, unless the legislature compels us by some new 
statutory regulation, shall hereafter be very slow to change this 
conclusion. 

Counsel for the defendant in this action suppose the com- 
plaint herein to be intended and to be one in trover, charging or 
seeking to charge the defendant with the wrongful conversion 
of certain moneys which came into his hands as a public officer, 
and which belonged to the plaintiff, and, acting upon such supposi- 
tion, they have demurred to the complaint as not stating facts 
sufficient to constitute that cause of action. It would be unfair 
to say that the learned counsel for the plaintiff equivocate on the 
point, nor is it true that they take issue with the counsel for the de- 
fendant as to the nature of the complaint. They rather concede 
than otherwise, that the complaint is and was intended to be one in 
tort for the conversion, but they at the same time insist, that if it is 
not good as a complaint of that kind, it is sufficient as a complaint 
or count in an action for money had and received, and being suffi- 
cient for that purpose, they argue that the demurrer was properly 
overruled, and the order of the court below should be affirmed on 
that ground. In other words, their position is that it is a question 
now open to speculation and inquiry on this demurrer, whether, 
upon all or any of the facts stated in the complaint, taken col- 
lectively or separately, or even by severing the allegations them- 
selves, so as to eliminate or discard certain portions of them as 
surplusage, a cause of action of any kind is or can be made out, 
and, if it be found that it can, then the demurrer should be over- 
ruled. To show th?it the complaint may be upheld as one for money 
had and received for the use of the plaintiff, and the action con- 
sidered as one of that kind, counsel gravely contend that the aver- 
ments that the defendant made fraudulent representations, and 
acted falsely, fraudulently and wrongfully, in claiming and with- 
hblding the moneys, and that he converted the same, etc., may be 
disregarded and rejected as surplusage. 

In support of this position counsel cited several New York de- 
cisions, and some in this court, where, after trial and judgment, or 
after issue has been taken upon the merits, or after the trial has 
commenced and the plaintiff's case is closed, it has been held that 
such allegations may be disregarded. The decisions were in actions 
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like the present and others involving a somewhat similar question 
under the circumstances above stated, and were made in favor of a 
good cause of action, proved or proposed- to be, and which by a fair 
and reasonable interpretation of the pleadings could be said to be 
within the scope of them, or to be fairly mapped out and delineated 
by the averments, so that the defendant was apprised of the de- 
mand made against him and of the facts relied upon to establish it. 
The great liberality of the code, and the broad powers of amend- 
ment conferred and enforced upon the courts under such circum- 
stances, are well known. It is declared that no variance between the 
allegation in a pleading and the proof shall be deemed material un- 
less it shall actually mislead the adverse party to his prejudice in 
maintaining his action or defense upon the merits, and that when 
the variance is not material, the court may direct the fact to be 
found in accordance with evidence, or may order an immediate 
amendment without costs. Most liberal provision is also made for 
amendments in other respects, by adding to or taking from the 
pleadings before or after judgment, in furtherance of justice. 
Where an answer is put in, it is provided that the court may grant 
the plaintiff any relief consistent with the case made by the com- 
plaint and embraced within the issue. And it is furthermore de- 
clared that the court shall, in every stage of an action, disregard 
any error or defect in the pleadings or proceedings which shall not 
affect the substantial rights of the adverse party, and that no judg- 
ment shall be reversed or affected by reason of such error or defect. 
These provisions, for the most part, if not entirely, relate to the 
proceedings in an action after issue joined on the merits, upon or 
after the trial, or after judgment on tHe merits, when the facts 
are made to appear and the substantial rights of the parties are 
shown. They are enacted in amplification and enlargement of 
the rules of the common law on the same subjects, by which it 
is well understood there were many defects, imperfections and 
omissions, constituting fatal objections on demurrer, which were 
used after issue joined and a trial or verdict or judgment on the 
merits. The cases cited by counsel are all of them manifestly such 
as fall within these provisions and rules, and none of them touch or 
have any bearing upon the question or case here presented. No 
case arising upon demurrer to the complaint is cited, and it is be- 
lieved none can be, holding any such doctrine as that contended for. 
Most of the cases were where no objection was taken until after 
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issue joined and trial had, and judgment rendered on the merits^ 
and then the objection was brought forward as a ground of re- 
versal and generally in the appellate court, that the plaintiff had 
declared in tort and had recovered on contract, or vice versa, or 
had sued in equity and recovered a judgment at law, or that 
equitable relief had been granted in an action commenced and 
tried as one on the law side of the court. In all the cases the objec- 
tion had been waived by failure of the party to take it properly 
and in season, and under the liberal powers of am^endment and 
curative provisions of the code, it was held that the proceedings 
or judgments, just in themselves, should not be disturbed upon 
points of mere form. Further or more particular comment upon 
the case is deemed unnecessary. It suffices to repeat the references 
as found in the printed argument of the counsel. Barlow v. Scott, 
24 N. Y. 40 ; Byxbie v. Wood, id. 607 ; Austin v. Rawdon, 44 N. Y. 
63 ; Greason v. Keteltas, 17 id. 491 ; Emery v. Pease, 20 id. 62 ; 
Conaughty v. Nichols, 42 id. 83; Wright v. Hooker, 10 id. 51 ; 
Walter v. Bennett, 16 id. 250 ; Stroebe v. Fehl, 22 Wis. 347 ; Hop- 
kins V. Gilman, id. 481 ; Tenney v. The State Bank, 20 Wis. 152 ; 
Leonard v. Rogan, id. 540; Samuels v. Blanchard, 25 id. 329; 
Vilas V. Mason, id. 310, 328. 

It thus appears that the authorities relied upon do not sanction 
the position that a complaint in the first instance, and where 
challenged by demurrer, may be uncertain and ambulatory, pur- 
posely so made, now presenting one face to the court, and now an- 
other, at the mere will of the pleader, so that it may be regarded 
as one in tort, or one on contract, or in equity, as he is pleased to 
name it, and the necessities of argument require, and if discovered 
to be good in any of the terms of phases which it may thus be 
made to assume, that it must be upheld in that aspect, as a proper 
and sufficient pleading by the court. As already observed, the 
opinion of the court is quite to the contrary. We have often held 
that the inherent and essential differences and peculiar properties 
of actions have not been destroyed, and from their very nature 
cannot be. Howland v. Xeedham, 10 Wis. 495-498. These dis- 
tinctions continuing, they must be regarded by the courts now as 
formerly, and now no more than then, except under the peculiar 
circumstances above noted, can any one complaint or count be 
made to subserve the purposes of two or more distinct and dis- 
similar causes of action at the option of the party presenting it. It 
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cannot be "fish, flesh, or fowl" according to the appetite of the 
attorney preparing the dish set before the court. If counsel dis- 
agree as to the nature of the action or purpose of the pleading, it 
is the province of the court to settle the dispute. It is a question 
when properly raised which cannot be left in doubt, and the court 
must determine, with precision and certainty, upon inspection of 
the pleading, to what class of actions it belongs or was intended, 
whether of tort, upon contract, or in equity, and, if necessary or 
material, even the exact kind of it, within the class, must also be 
determined. See Clark v. Langworthy, 12 Wis. 441, and Gillett 
v. Treganza, 13 Wis. 472. 

This is not only in harmony with the decisions above referred 
to, but with all the decisions of this court bearing upon the ques- 
tion, and we know of none elsewhere in conflict. It is in harmony 
with those decisions which have been made, that an application to 
amend should be denied, which proposes to entirely change the 
cause of action sued upon, or to introduce a new one of a different 
kind. Newton v. AUis, 12 Wis. 378; Sweet v. Mitchell, 15 id. 641, 
664, and 19 id. 528; Larkin v. Noonan, 19 id. 82; Stevens v. 
Brooks, 23 id. 196. It is in harmony w^ith the decision in Scheunert 
V. Kaehler, 23 Wis. 523, where, upon demurrer to the counter-claim 
of the defendant, the court inspected the complaint and determined 
the nature of it, and said that "the subject of the action is the tort 
or wrong which was committed in the conversion of the money. 
That is the foundation, and sole foundation, of the plaintiff's 
claim in this form of action ; for unless the money was unlawfully 
converted, the action cannot be maintained." Counsel criticise 
this language and say it is inconsistent with some of the cases 
first above cited. We answer clearly not, when correctly under- 
stood and applied, that is, in case proper objection was taken to a 
recovery upon any other ground, or upon any proofs short of those 
establishing the cause of action stated in the complaint. Counsel 
say, however, and we think with entire correctness, that after 
demurrer sustained to the counter-claim, as was there done, on the 
ground that the complaint was in tort, there could be no recovery 
in the action except for a tort. The greatest injustice might result 
to the defendant, if this were not so, or, if having been deprived 
of his counter-claim on the ground that the action was in tort, the 
plaintiff should afterwards be permitted to recover against him as 
upon contract. And the same view is also in keeping with the de- 
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cision of this court recently made in Anderson v. Case, 28 Wis. 
505, where in an action ex delicto for the seizure and conversion of 
certain personal property, the plaintiffs claimed that the judgment 
appealed from should be affirmed by this court, as one for money 
had and received, being the proceeds of the sale of the property 
by the defendants which the evidence on the trial showed had 
been made and the price received by them in money. But it was 
held against the plaintiffs, and the judgment was reversed because 
of the substantial difference between the action for the wrongful 
conversion, and the action for money had and received, and be- 
cause, in the former, execution goes against the body of the debtor 
as well as his property, while in the latter it goes only against his 
property. That decision is authority for the position that to jus- 
tify the rendition of judgment upon proof of liability ex con- 
tractu, where the form of action is ex delicto, the proceedings must 
be changed by amendment so as to conform to the facts proved 
and the nature of the cause of action established, or otherwise that 
the judgment itself must distinctly specify and show that the re- 
covery was upon contract and not in tort. 

And directly also in support of the same view, that the court 
must ascertain and decide definitely what the character of the 
pleading is, and the nature of the cause of action stated in it, or 
intended to be, is the late case of Lee v. Simpson, 29 Wis. (June T. 
1871), which likewise arose on demurrer to the complaint. And 
sec also Ragan v. Simpson, 27 Wis. 355, where it was held, in an 
'action for unlawful detainer taken by appeal to the circuit court, 
that the defense set up and proved, that one of the defendants was 
a mortgagor in possession, with right to redeem, could not be 
treated at the instance of the plaintiffs as an action by the defend- 
ants, or one of them, to redeem from the mortgage, but that the 
defendants were entitled to a judgment of dismissal. 

But the language in our own reports which most nearly indi- 
cates the true rule of law and practice in cases of this iiature is 
that of Mr. Justice Paine, in Samuels v. Blanchard, supra, where, 
speaking of the complaint in that case, he says : "If the question 
had been presented properly at the preliminary stage of the case, 
the character of the summons, taken in connection with the form 
of the allegations of the complaint, might have required it to be de- 
cided that the action must be in strictness regarded as upon con- 
tract." And again he says : "The facts that if the action was con- 
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sidered as one upon contract, the objection appeared on the face 
of the complaint, and might have been taken advantage of by de- 
murrer, and that no demurrer was interposed, and that both par- 
ties introduced fully their evidence as to the whole controversy, 
in the absence of anything showing that this distinct question was 
raised at all in the court below, we think sufficiently establish the 
claim of the respondent's counsel, that it was tried there as an ac- 
tion of tort, without objection, and must be so treated here." 

The foregoing language indicates, not only that the sufficiency 
of the pleading must be determined on demurrer to it, but also 
the true nature and object of it, or what the particular kind or 
cause of action stated is, or is designed to be, and that for this 
purpose the character of the summons may be taken into consider- 
ation, in connection with the fonn of the allegations of the com- 
plaint. And this we take to be the true rule, that the court must, 
in the first instance, decide with certainty what the specific cause 
of action counted and relied upon is, and, having decided that, it 
must next determine whether the complaint contains a sufficient 
statement of such cause, and if it does not, the demurrer must be 
sustained. In the present case the summons is for relief, and not 
one for a money demand arising on contract. The summons is 
appropriate, therefore, only to the action of tort or for damages for 
the wrongful conversion of the moneys. It corroborates the inten- 
tion of the pleader, as shown by the allegations of the complaint, 
to sue in that form of action, and from both we think it clearly 
enough appears that the action is and was designed to be in tort 
and not upon contract; and by this standard, or by the rules of 
pleading which should govern in an action for the wrongful con- 
version of the moneys, must the sufficiency of the averments be 
tested. 

Considered as an action of trover, or one sounding in damages 
for the tortious conversion of the moneys, the complaint is in sev- 
eral respects faulty and imperfect. For the purpose of showing 
the tort or characterizing the conduct of the defendant as im- 
proper and wrongful, and thus to establish a conversion of the 
moneys, or a portion of them, or the "excess" received from the 
sale of the tax certificates belonging to the county, the complaint 
charges that the defendant converted such moneys to his own use 
"falsely and fraudulently, claiming he had sold said certificates, as 
agent of said county, for the sums specified on their face, and for 
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no more, or wrongfully and unlawfully claiming that as such 
agent of said county he was entitled to any excess he might receive 
on such sales over and above the amount specified on the face of 
said certificates," etc. And again, for the purpose of giving like 
character to the conduct of the defendant and showing the wrong, 
it 'is charged that the resolution of the board of supervisors of the 
county of the 9th day of January, 1869, was passed by mistake on 
the part of the board, and "by and on account of the fraudulent 
representations of the defendant, and that in adopting the resolu- 
tion the board acted entirely upon the fraudulent statements then 
and there made by the said Decker." The allegation first referred 
to is in the alternative, itself a defect, but the serious objections to 
both are that they state no facts showing in what the fraud, falsity, 
or wrongfulness of the defendant consisted, or how he was guilty 
of them. A general charge that a party acted fraudulently, falsely 
or wrongfully, or that he made fraudulent representations or state- 
ments, amounts to nothing; there must be a specification of facts 
to justify it. It is at most but a mere inferential statement, too 
vague and uncertain to apprise the opposite party of what is meant 
to be proved, in order to give him an opportunity to answer or 
traverse it, or to inform the court whose duty it is to declare the 
law arising upon the facts. Drum v. Holton, i Pinney (Wis.), 
456, and authorities cited. 

With respect to the interest upon the redemption moneys paid 
to the defendant upon lands and lots sold for taxes, of which the 
county held the certificates of sale, which interest it is averred the 
.defendant has not accounted for or paid over to the county, or to 
his successor in office, the charge is that, "although often requested 
so to do, he has heretofore refused and still does refuse so to do, 
and has converted the whole thereof to his own use." The con- 
version of the moneys received for illegal assessments is similarly 
charged. 

And near the close of the complaint, and referring to all the 
money mentioned in it, for the conversion of which the action is 
brought, the demand and refusal relied upon to show conversion is 
alleged in these words : "On or about the 2d day of June, A. D. 
1870, the said board of supervisors mad^ and caused to be made 
a demand upon the said Decker, that the said Decker pay over to 
the county of Kewaunee the balance of all moneys remaining in 
his hands, and received by him as such clerk and agent as afore- 
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said, which said Decker then and there refused and neglected to 
pay over." The defendant, it appears, had been clerk of the board 
of supervisors of the county for several consecutive official terms, 
during the period of twelve years, commencing on the ist day 
of January, 1858, and the moneys alleged to have been received 
and not accounted for, or paid over, but converted by him to 
his own use, are averred to have been paid to him in his capacity 
of clerk on divers days and times after the ist day of January, 
1858, and before the ist day of January, 1869. The only account- 
ing and settlement between the defendant and the board of super- 
visors, averred in the complaint, was on the 9th day of January, 
1869. 

The complaint does not aver that no other accounting was had 
or settlement made, and, in the absence of such averment, the pre- 
sumption must be, we think, that the defendant rendered his ac- 
counts and settled with the county board at the end of each year, 
as required by law. This presumption arises from the public official 
character of the parties, both of the defendant and the board of 
supervisors, nothing to the contrary having been averred in the 
complaint or admitted by the defendant. It is the ordinary pre- 
sumption in favor of the correctness of official action, and that 
public officers do their duty. 

In Cotton v. Sharpstein, 14 Wis. 226, which was an action like 
the present, except that the agency was merely a private one, it 
was stated as a qu<ere, whether a count alleging merely that the 
defendant collected certain money for the plaintiff as his attorney 
at law, and had not, though often requested, accounted for or paid 
it to the plaintiff, contained a sufficient allegation of a conversion. 

In a case like the present, where the moneys alleged to have been 
converted consist of some thousands of small sums or items re- 
ceived through a period of ten years by a public officer, the specifi- 
cations of which, in a schedule annexed to the complaint, constitute 
a ponderous document of nearly 2,300 folios of written matter, and 
where, in presumption of law at least, ten annual accountings and 
settlements, embracing or which might have embraced the same 
sums or items, have taken place, it is not too much, we think, to 
say that the general averment, "that the defendant, though often 
requested so to do, has not accounted for or paid over the moneys, 
but has refused, and still does refuse to do so, and has converted 
the same to his own use," is not a sufficient averment of facts to 
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show a conversion of the moneys. Neither do we think that a gen- 
eral averment, as above shown, of a demand and refusal is suffi- 
cient, nor that the facts being admitted, as there pleaded, constitute 
sufficient evidence of a conversion. 

The request, in order to put the defendant in default, and to 
show that he has been guilty of a conversion in such a case as this, 
ought to be a particular request, from which it would appear that 
his attention was called to the very sums or items and all of them 
which it was claimed he should have accounted for and paid over, 
but had not; and it should furthermore appear that reasonable 
time and opportunity was afforded him to examine them, and to 
inspect and compare the public records, documents and vouchers, 
and that then he had wrongfully refused to account for and pay 
over the moneys. The request should be such as to show that the 
defendant had full and fair opportunity to correct the accounts, if 
satisfied that they were erroneous, and to tender or pay over the 
moneys and save the costs of an action, and the facts pleaded 
should be as comprehensive and explicit as the proofs to be made 
upon the trial. 

And the allegation of demand and refusal is equally defective 
and for the same reasons. The demand was that the defendant 
pay over "the balance of all moneys remaining in his hands, and 
received by him as such clerk and agent as aforesaid." It does 
not appear that the defendant was informed what the balance was, 
or was claimed to be, or in what it consisted, or how it was made 
up, or that any means or facilities were afforded him for ascer- 
taining. He was required, at the peril of being charged in tort 
for the conversion, to pay over the balance, without even being 
told, in round numbers, what the balance claimed was. The de- 
mand should have been in all respects what we have said the re- 
quests should be, for both, in case of this kind, serve the same 
purpose. 

If, instead of this action in tort, the defendant had been sued 
upon his official bond or bonds, for not accounting for and paying 
over the same moneys, and breaches had been assigned in the same 
words as in this complaint of request and refusal, or demand and 
refusal, such assignments would have been bad on demurrer, as 
showing no violation of the conditions of the bonds. Board of Su- 
pervisors of Iowa County v. Vivian, Treasurer, and others, 31 Wis. 
217; Supervisors, etc. v. Kirby, 25 Wis. 498; Wolf v. Stoddard, 
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id. 503. It would be something very remarkable in the history of 
pleading, should it be held that the same facts, which would not 
constitute a breach of the official bond of a public officer in not 
accounting for and paying over public money in his hands, would 
constitute a tortious and wrongful conversion of the same moneys 
for which an action ex delicto might be maintained against him. 
We think no statement of facts, in a case like this, not sufficient to 
show a breach of the official bond growing out of the same trans- 
actions, will be sufficient to show a conversion of the moneys. 

By the Court. — Order reversed and cause remanded. 
6 
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SECTION 6. 

» 

The forms of actions. 

The formed actions at common law were (a) real, of which there 
were the writs of right, in eight forms, and the writs in the nature 
of a writ of right, in fourteen forms ; (b) mixed, all of which are 
now obsolete; (c) personal, ex contractu, being debt, detinue, 
covenant, account and scire facias (the two latter have been super- 
seded), and ex delicto, being trespass and replevin. In 1285, dur- 
ing the reign of Edward I, a statute known as Westm. 2 was 
•passed, providing that "whensoever from henceforth it shall for- 
tune in chancery that in one case a writ is found and in like case 
{in consimili casu) under like law and requiring like remedy, is 
found none, the clerks of the chancery shall agree in making the 
writ ; or the plaintiffs may adjourn it until the next parliament and 
let the cases be written in which they cannot agree : and let them 
refer themselves until the next parliament, that by consent of men 
learned in the law a writ shall be made, lest it might happen after 
that the courts should long time fail to minister justice unto com- 
plainants." From the provisions of this statute arose actions on 
the case; these are assumpsit, trover and trespass on the case 
technically. At the present time the actions in p^eneral use arc: 
debt, detinue, covenant, assumpsit, trespass, trover, replevin, tres- 
pass on the case technically, and ejectment (sees. 60, 64 and 75). 

(For election of remedies, see ch. IV, Andrews' Stephen's 
Pleading.) 



United States v. Colt. 

Case No. 6. 

(Circuit Court for Pennsylvania: Peters, C. C, 145-154. 1815.) 

Statement of Facts. — This was an action of debt brought upon 
an embargo bond in the district court, in June, 181 1, and the dec- 
laration demanded $20,000, which the defendant was alleged to 
owe and detain. It then recited the embargo law, laying the breach 
by the defendant, "whereby the United States are entitled to de- 
mand a sum not exceeding $20,000 and not less than $1,000, viz., 
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$20,000," which it averred to be due to the plaintiffs and detained 
from them by the defendant. Upon nil debet pleaded, the jury 
found a verdict for $4,000. The defendant took out a writ of error, 
returnable at April sessions, 1812, of the circuit court; and the 
case now came on for decision. 

Opinion by Washington, J. 

The question in this case is whether the action is maintainable. 
The objection to the action of debt, where the penalty is uncer- 
tain, is that this action can only be brought to recover a specific 
sum of money, the amount of which is ascertained. It is said that 
the very sum demanded must be proved, and on a demand for 
thirty pounds you can no more recover twenty pounds than you 
can a horse on a demand for a cow. Blackstone says (3 Black- 
stone, Com., 154) that debt, in its legal acceptation, is a sum of 
money due by certain and express agreement, where the quantity 
is fixed and does not depend on any subsequent valuation to settle 
it ; and, for non-payment, the proper remedy is the action of debt 
to recover the specific sum due. So, if I verbally agree to pay a 
certain price for certain goods and fail in the performance, this 
action lies, for this is a determinate contract. But if I agree for 
no settled price, debt will not lie, but only a special action on the 
case ; and this action is now generally brought, except in cases of 
contracts under seal, in preference to the action of debt ; because, 
in this latter action, the plaintiff must prove the whole debt he 
claims or recover nothing at all. For the debt is one single cause 
of action, fixed and determined, and which, if the proof varies 
from the claim, cannot be looked upon as the same contract of 
which performance is demanded. If I sue for thirty pounds I am 
not at liberty to prove a debt of twenty pounds and recover a ver- 
dict thereon, for I fail in the proof of that contract which my ac- 
tion has alleged to be specific and determinate. But indebitatus 
assumpsit is not brought to compel a specific performance of the 
contract, but is to recover damages for its non-performance, and, 
the damages being indeterminate, will adapt themselves to the 
truth of the case as it may be proved, for if any debt be proved it 
is sufficient. 

The doctrine laid down by this writer appears to be much too 
general and unqualified, although, to a certain extent, it is unques- 
tionably correct. Debt is certainly a sum of money due by con- 
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tract, and it most frequently is due by a certain and express agree- 
ment, which also fixes the sum, independent of any extrinsic cir- 
cumstances. But it is not essential that the contract should be ex- 
press or that it should fix the precise amount of the sum to be 
paid. Debt may arise on an implied contract, as for the balance 
of an account stated; to recover back money which a bailiff has 
paid more than he had received, and in a variety of other cases 
where the law, by implication, raises a contract to pay. 3 Com. 
Dig. 365. The sum may not be fixed by the contract, but may de- 
pend upon something extrinsic which may be averred ; as, a prom- 
ise to pay so much money as plaintiff shall expend in repairing a 
ship, may be sued in this form of action, the plaintiff averring that 
he did expend a certain sum. 2 Bac. 20. So, on promise by defend- 
ant to pay his proportion of the expenses of defending a suit in 
which defendant was interested, with an averment that plaintiff 
had expended so much, and that defendant's proportion 'amounted 
to so much. 3 Levy, 429. So an action of debt may be brought 
for goods sold to defendant for so much as they were worth. 
2 Com. Dig. 365. So debt will lie for use and occupation, where 
there is only an implied contract, and no precise sum agreed upon. 
6 T. Rep. 63. 

Wooddeson (3d vol. 95) states that debt will lie for an inde- 
terminate demand which may be readily reduced to a certainty. 
In Emery v. Fell, 2 Term R. 28, in which there was a declaration 
in debt, containing a number of counts for goods sold and deliv- 
ered, work and labor, money laid out and expended, and money 
had and received, the court on a special demurrer sustained the 
action, although it was objected that it did not appear that the 
demand was certain, and because no contract of sale was stated in 
the declaration. But the court took no notice of the first objection^ 
and avoided the second by implying a contract of sale from the 
words which stated a sale. These cases prove that debt may be 
maintained upon an implied as well as upon an express contract, 
althbugh no precise sum is agreed upon. But the doctrine stated 
by Lord Mansfield in the case of Walker v. Witter, Dong. 6, is 
conclusive upon this point. He lays it down that debt may be 
brought for a sum capable of being ascertained, though not ascer- 
tained at the time the action was brought. Ashurst and Buller say 
that whenever indebitatus assumpsit is maintainable, debt is also. 
In this case two points were also made by the defendant's counsel ; 
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first, that on the plea of nil debet the plaintiff could not have judg- 
ment, because debt could not be maintained on a foreign judgment ; 
and, secondly, that on the plea of nttl tiel record judgment could 
not be entered for the plaintiff, because the judgment in Jamaica 
was not on record. The court were in favor of the defendant on 
the second point and against him in the first, by deciding that debt 
could be maintained on a foreign judgment, because indebitatus as- 
sumpsit might ; and that the uncertainty of the debt demanded in 
the declaration was no objection to the bringing of an action of 
debt. The decision, therefore, given upon that point was upon the 
very point on which the cause turned. But, independent of rhe 
opinion given in this case, is it not true, to use the words of Bul- 
ler, "that all the old cases show that wheneve.r indebitatus as- 
sumpsit is maintained debt also lies." 

The subject is very satisfactorily explained by Lord Ix)ugh- 
borough, in the case of Rudder v. Price, i H. Black. 550, which 
was an action of debt, brought on a promissory note payable by 
instalments, before the last day of payment was past, in which the 
court, yielding to the weight of authority, rather thin to the rea- 
son which governed it, decided that the action could not be sup- 
ported, because the contract, being entire, would admit of but one 
action, which could not be brought until the last payment became 
due, although indebitatus assumpsit might have been brought. 
But his lordship was led to inquire into the ancient forms of ac- 
tion on contracts ; and he states that in ancient times debt was the 
common action for goods sold and for work and labor done. 
Where assumpsit was brought it was not a general indebitatus 
assumpsit, for it was not brought merely on a promise, but a spe- 
cial damage for a non-feasance, by which a special action arose 
to the plaintiff. The action of assumpsit to recover general dam- 
ages for the non-performance of a contract was first introduced 
by Slade's Case, which course was afterwards followed. In the 
case of Walker v. Witter, Buller ^Iso stated that till Sladc's 
case (T. 44 Eliz. 4 Co. 92 b), a notion prevailed that on a simple 
contract for a certain sum the action must be debt ; but it was held 
in that case that the plaintiff might bring assumpsit or debt, at his 
election. 

Thus, it appears that in all cases of contract, unless a special 
damage was stated, the primitive action was debt, and that the ac 
tion of indebitatus assumpsit succeeded principally, I presume, to 
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avoid the wager of law, which, in Slade's case, was one of the 
main arguments urged by the defendant's counsel against allow- 
ing the introduction of the action of assumpsit, as it thereby de- 
prived the defendant of his privilege of wagering his law. Bul- 
ler seems, therefore, to have been well warranted, in the case of 
Walker v. Witter, in saying that all the old cases show that where 
indebitatus assumpsit will lie debt will lie. The same doctrine is 
supported by the case of Emery v. Fell, 2 Term R. 30, which was 
an action of debt in which all the counts of indebitatus assumpsit 
are stated, where the objection to the doctrine was made and over- 
ruled. So, in the case of Harris v. Jameson, 5 Term R. 557, As- 
hurst refers with approbation to the opinion delivered in the case 
of Walker v. Witter. That debt may be brought for foreign 
money, the value of which the jury are to find, had been decided 
before the case of Walker v. Witter, as appears by the case of 
Rands v. Peck, Cro. Jac. 618; and in Draper v. Rastal the same 
action was brought, though in different ways, for current money, 
being the value of the foreign. 

Comyns, in his Digest, title "Debt," page 366, where he enu- 
merates the cases in which debt will not lie, states no exception to 
the rule that where indebitatus assumpsit will lie debt will lie, but 
one for the interest of money due upon a loan. But the reason of 
that is explained by Lord Loughborough in the case of Rudder v. 
Price, who states that until the case of Cook v. W^horwood, upon 
a covenant to pay a stipulated sum by instalments, if the plaintiff 
brought assumpsit, after the first failure, he was entitled to re- 
cover the whole sum in damages ; because he could not in that form 
of action, any more than in the action of debt, support two actions 
on an entire contract. Until tliat decision the only difference be- 
tween debt and assumpsit, in such a case, was that the former 
could not be brought until after the last instalment was due ; and 
in the latter, though it might be brought after the first failure, yet 
the plaintiff might recover the whole, because he could not main- 
tain a second action on the same contract. 

I proceed with the doctrine of Judge Blackstone before stated. 
After stating what constitutes debt, he observes "that the remedy 
is an action of debt to recover the special sum due." It is ob- 
servable that he does not say that the plaintiff is to recover the 
sum demanded by his declaration, and no person will deny but 
that he is to recover the special sum due. 
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After stating what constitutes a debt and prescribing the rem- 
edy, Judge Blackstone proceeds to the evidence and recovery and 
says, "the plaintiff must prove the whole debt he claims, or he can 
recover nothing." On this account he adds, "the action of as- 
sumpsit is most commonly brought, because in that it is sufficient 
if the plaintiff prove any debt to be due, to enable him to recover 
the sum so proved in damages." If this writer merely means to 
say that, where a special contract is laid in the declaration, it must 
be proved as laid, the doctrine will not be controverted. If debt 
be brought on a written agreement the contract produced in evi- 
dence must correspond, in all respects, with that stated in the dec- 
laration, and any variance will be fatal to the plaintiff's recovery. 
Such too is the law in all special actions in the case ; but if Judge 
Blackstone meant to say that, in every case where debt is brought 
on a simple contract, the plaintiff must prove the whole debt as 
claimed by the declaration, or that he can recover nothing, he is 
opposed by every decision, ancient and modern. The old cases 
before mentioned, in which debt was brought and sustained, are 
all cases where it is impossible to suppose that the sum stated in 
the declaration was or could in every instance be proved, any 
more than it is or can be proved in actions of tndebifatus assump- 
sit. They are in fact, actions substantially like to actions of indeb- 
itatus assumpsit, in the form of action for debt. The action of 
debt for foreign money is and can be for no determinate sum, be- 
cause the value must be found by the jury, either upon the trial of 
the issue or upon a writ of inquiry where there is judgment by 
default. Randall's Peake. 

The case of Sanders v. Mark is debt for an uncertain sum, in 
which the debt claimed was for fifteen pounds, eighteen shillings 
and six pence, and the defendant's proportion of the whole sum 
was averred to be fifteen pounds, eighteen shillings and eight 
pence ; yet the action was supported. This is plainly a case where 
the sum due could not be certainly averred, because the yearly 
value of the defendant's property might not be known to the 
plaintiff and could only be ascertained with certainty by the jury. 
In the case of Walker v. Witter, Lord ^lansfield is express upon 
tWs point. He says that debt may be brought for a sum capable 
of being ascertained though not ascertained at the time of bring- 
ing the action ; and he adds that it is not necessary that the plaint- 
iff should recover the exact sum demanded. In the case pf Rud- 
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der V. Price, Lord Loughborough, who has shed more light upon 
this subject than any other judge, says that long before Slade's 
case the demand in an action of debt must have been for a thing 
certain in its nature; yet it was by no means necessary that the 
amount should be set out so precisely that less could not be recov- 
ered. 

In short, if, before Slade's case, debt was the common action 
for goods sold and work done, it is more obvious that it was not 
thought necessary to state the amount due with such precision as 
that less could not be recovered ; for in those cases, as the same 
judge observes, "the sum due was to be ascertained by a jury, 
and was given in the form of damages." But yet the demand was 
for a thing certain in its nature ; that is, it was capable of being 
ascertained though not ascertained, or perhaps capable of being 
so when the action was brought. Whence the opinion arose that, 
in an action of debt on a simple contract, the whole sum must be 
proved, I cannot ascertain. It certainly was not and could not be 
the doctrine prior to Slade's case; and it is clear that it was not 
countenanced by that case. However, let the opinion have orig- 
inated how it might. Lord Loughborough in the above case de- 
nominates it an erroneous opinion, and says that it has been some 
time since corrected. 

In the case of ArQuillen v. Coxe, tlie sum demanded was five 
thousand pounds, which was fifty more than appeared to be due 
by the different sums. The objection was made, on a special de- 
murrer that the declaration demanded more than appeared by the 
plaintiff's own showing to be due. The court did not notice the 
alleged variance between the writ and declaration or the misre- 
cital of the writ, but overruled the demurrer because the plaintiff 
might, in an action of debt on a simple contract, prove and re- 
cover a less sum than he demanded in the writ. 

From this last expression it might be supposed that the court 
meant to distinguish between the sum demanded by the writ and 
that demanded bv the declaration ; but this could not have been the 
case, because the sum demanded by the writ and that demanded 
by the declaration was the same, viz., five thousand pounds. There 
was in fact no variance; for, though the declaration recites the 
writ, yet the sum demanded, and which the declaration declared 
to be the sum which the defendant owed and detained, was the 
same sum as that mentioned in the writ, and the objection stated 
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in the special demurrer was made to the variance between the' sum 
demanded by the declaration and the sum alleged to be due. 

The distinction taken in the case of Ingledon v. Cripps, 2 Lord 
Ray. 815; Salk. 659, runs through all the above cases, and ap- 
pears to be perfectly rational, viz., that where debt is brought on 
a covenant to pay a certain sum, any variance of the sum in the 
deed will vitiate. But, where the deed relates to matter of fact 
extrinsic, there, though the plaintiff demanded more than is due, 
he may enter a remitter for the balance. This shows that debt 
may be brought for more than is due, and that the jury may give 
less ; or, if they give more than is due, the error may be corrected 
by a remitter^ 

Thus stands the doctrine in relation to the action of debt on 
contracts; and if debt will lie on a contract where the sum de- 
manded is uncertain, it would seem to follow that it would lie for 
a penalty given by the statute which is uncertain, and dependent 
upon the amount to be assessed by a jury. For, when they have 
assessed it, the sum so fixed becomes the amount of the penalty 
given. This, however, stands upon stronger ground than mere 
analogy. The point is expressly decided in the case of Pember- 
ton V. Shelton, Croke James, 498. That was an action of debt 
brought upon the first section of the statute (2 Ed. 6, ch. 13), 
which gives the treble value of the tithes due for not setting them 
out. The declaration claimed thirty-three pounds -as the treble 
value ; and in setting forth the value of the tithes, the whole 
amount appeared to be more than one-third of the sum demanded, 
so that the plaintiff claimed less than the penalty given by the stat- 
ute. Upon nil debet pleaded, the jury found for the plaintiff 
twenty pounds, and a motion was made in arrest of judgment, for 
the reason above mentioned. The court overruled the motion 
upon the ground afterwards laid down in the case of Ingledon 
V. Cripps. They held that there was a difference when the action 
of debt is grounded on a specialty or contract, which is a sum un- 
certain, or upon a statute which gives a certain sum for the pen- 
alty, and where it is grounded on a demand when the sum is un- 
certain, being such as shall be given by the jury. In the former it 
was agreed that the plaintiff cannot demand less than the sum 
agreed to be paid or given by the statute; but in the latter it is 
said that if the declaration varies from the real sum it is not ma- 
terial, for he shall not recover according to his demand in the dec- 
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laratton, but according to -the verdict and judgment which may be 
given for the plaintiff. It cannot be said that this doctrine was laid 
down in consequence of the court considering this as a statutory 
action, to which it was necessary to accommodate the recovery by 
changing general principles of law applicable to other cases ; for it 
will appear, by a reference to the statute, that it prescribes no rem- 
edy for enforcing the penalty, and that debt was brought upon the 
common-law principle that, where a statute gives a penalty, debt 
may be brought to recover it. In this case the statute gives the ac- 
tion of debt, and I cannot perceive in what other forai than this one 
which has been adopted the declaration could have been drawn. 
Had it claimed the smallest sum, it might have been less than the 
jury might have thought the United States entitled to recover ; and 
yet judgment could not have been given for more. I know of no 
precedent for a declaration in debt, claiming no precise sum to be 
due and detained, nor any principle of law, which would sanction 
such a form. On the other hand, I find abundant authority for 
saying that the demand of one sum does not prevent the recovery 
of a smaller sum, where it is diminished by extrinsic circum- 
stances. 

Rule discJiarged. 

On distinction between debt and asmmpsit, see Cases Nos. 8, 10, 11, 12, 14, 
15 and 46. 
On joinder of asmmpdt with tort, see Case No. 69. 
On debt on an award, see Case No. 60. 
On averment of facte, see Case No. 24. 



Maynadier v. Duff. 

Case No. 7. 
(4 Cranch, C. C. 4. 1830.) 

This was an appeal from the judgment of a justice of the peace 
in the county of Alexandria, in an action of detinue, brought by 
James DuflF against William Maynadier, for nine silver spoons 
and a soup ladle. 

Cranch, C. J., delivered the opinion of the court (Morsell^ J., 
dissenting). 

In this case it is contended by the appellant that the justice of 
the peace had not jurisdiction of this suit because it was in the 



MAYNADIER V. DUFF. 75 

form of an action in detinue, of which the jurisdiction is not given 
to a justice of the peace, either by the laws of Virginia existing 
on the 27th of February, 1801, or by the act of congress of 
March i, 1823 (3 Stat, at Large, 743), "to extend the jurisdiction 
of justices of the peace," etc. 

It is said that the justices have jurisdiction only in actions 
ex contractu y and that detinue is an action ex delicto, i Tidd, i. 

Mr. Tidd, in page i, says : "Actions upon contract are account, 
assumpsit, covenant, debt, annuity, and scire facias;" and in 
page 5, "actions for wrongs are case, detinue, replevin and tres- 
pass vi et armis." Yet in page 10 he says, "and there is a case 
where it was held that debt and detinue might be joined in the 
same action," and for this he cites Gilbert's Com. Pleas, 5, and 
I Bac. Abr. 30. And in page 93 he says : "Formerly it was not 
usual to proceed in the King's Bench by original writ in debt, det- 
inue, or other action of a mere civil nature." And in pages 95, 
96, he says : "In actions of account, covenant, debt, annuity, and 
detinue, the original writ is called a praecipe, by which the de- 
fendant has an option given him, either to do what is required, or 
to show cause to the contrary; but in assumpsit and actions for 
wrongs it is called a pone, or si te fecerit securem, by which the 
defendant is peremptorily required to show cause in the first 
instance. In point of form the original writ is special or general, 
nominatum vel innominatum. The former contains the time, place 
and other circumstances of the demand very particularly ; the lat- 
ter only a general complaint without expressing the particulars, as 
the writ of quare clausum f regit," etc. And in page 105 he says : 
"The first process or proceeding upon the original writ in actions 
of account, covenant, debt, annuity, and detinue is a summons ;" 
thereby classing detinue with the actions ex contractu. It appears, 
therefore, very clearly from Mr. Tidd's own book, that he com- 
mitted a mistake in his first page in not classing detinue with the 
actions upon contract. Whether he also erred in page 5, by class- 
ing it with the actions for wrongs, is not so clear, yet there is no 
more wrong in the unjustly detaining a chattel from a man to 
whom it belongs, than there is in unjustly detaining money which 
he owes and refuses to pay. 

When, in detinue, the cause of action is bailment of a thing to 
be delivered, it is clearly an action ex contractu; when the cause 
of action is finding and refusing to deliver the thing to its owner 
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it partakes of the nature of a tort; but still the form of action is 
ex contractu, and the plea is non dctifiet and not non ctilpabiUs, as 
in the action of trover and conversion, which in form is ex delicto. 
In detinue the gist of the action is the unjust detainer; in trover 
it is the unlawful conversion. In the former the grievance is tem- 
porary ; in the latter the loss is total. 

Mr. Chitty seems to have fallen into the same mistake. In his 
first volume on Pleading, page 87, he classes detinue under both 
heads. He says: "Personal actions are in form ex contractu or 
ex delicto; or, in other words, are for breach of contract, or for 
wrong unconnected with contract. Those upon contracts are, 
principally, assumpsit, debt, covenant, and detinue ; and those for 
wrongs are case, trover, detinue, replevin and trespass vi et armis," 
Yet in a note in page 117 he says : "As debt and detinue may be 
joined in the same action, though the judgment is different 
(Brownlow, Redivivium, 186; Gilb. C. P. 5 ; 2 Saund. 117, b.), 
and as it has been stated that detinue is not sustainable when the 
goods came tortiously into the defendant's possession (3 Bl. Com. 
152, post, 119), i have therefore considered this action under the 
head of actions ex contractu," 

In pages 117, 118, he says: "It lies upon a contract for not 
delivering a specific chattel in pursuance of a bailment or other 
contract. But as, to support this action, tlie property in some 
particular chattel must be vested in the plaint iflF, assumpsit, or 
debt in the detinet, is the only remedy for the non-delivery of corn, 
etc., sold, where no specific corn was contracted for.'' • 

In page 121 he says : "This action is, in most cases, still subject 
to wager of law ; on which account it was not much in use till that 
mode of trial became absolete, but now it is frequently adopted." 
In page 122 Mr. Chitty again says: "Personal actions, in form 
ex delicto, and which are principally for the redress of wrongs un- 
connected with contract, are case, trover, detinue, replevin, and 
trespass vi et armis." And in a note to the word "detinue," in 
this passage, he says : "We have already considered this action, 
which, we have seen, lies for the non-delivery of goods accord- 
ing to contract, and therefore it is unnecessary to give it further 
consideration." 

Mr. Chitty seems to have confounded two ideas which ought 
to have been kept distinct, namely, the cause and the form of 
action. The cause of action may really arise ex delicto and yet tVie 
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party may, perhaps, in some cases, by waiving the tort, have 
remedy by an action in form ex contractu; and this may be the 
reason why Mr. Chitty has classed detinue under both heads. 
When the owner has lost his goods and they are found by a 
stranger who refuses to deliver them to the owner, detinue lies ; 
and yet there is no contract unless the law, in civil cases, will 
imply that every man has contracted to do what, in law, he was 
civilly bound to do. 

The cause of action, if not exactly ex delicto, is quasi ex delicto; 
yet our ancestors, more than six hundred years ago, gave a remedy 
by a writ in form ex contractu, and even gave the very writ of 
debt itself, as well as detinue, for goods unjustly detained. See 
the forms of writs of debt in the Registrum Brevium, 139; i Bac. 
Abr. 30; 2 id.. Debt, F, and the cases there cited; Rastell's 
Entries, 150, (a), where there is a form of a declaration in debt for 
money, joined with detinue for goods in the same count, and 
wager of law as to both causes of action. And in RastelFs 
Entries, fol. 174, (a), is the form of tlie judgment in a like case, 
for the plaintiff's debt and damages, and also for ten quarters of 
malt, or the value thereof, and a distringas awarded as to the malt, 
and a writ of inquiry of damages for the detention of the malt, 
and of the value of the malt, in case it should not have been 
delivered to the plaintiff. And in Coke's Entries, 158, (a), pi. 
32, is an action of debt, for money in the debet and detinet, and 
for goods in the detinet, in one count. See also Fitzherbert's 
Natura Brevium, 273, 274; Debt for Chattels; 3 Woodeson's 
Lectures, 103; i Rol. Abr. 604; Brook's Abr., Debt, pi. 211. 

"The judgment in debt," Mr. Woodeson says, "is for money or 
goods demanded, and, if the goods cannot be had, then for the 
value, which, if not found by the original verdict, may be as- 
certained by a writ of inquiry and verdict thereon." 

Mr. Woodeson classes detinue under the head of personal ac- 
tions founded on contract; and in page 104 he says: "Detinue 
has a very close affinity to the last species of debt, and is, indeed, 
hardly distinguishable from it, except, perhaps, that in detinue 
the property is supposed to be vested before action brought. 
Where a plaintiff purposes to recover a specific chattel, this action 
may be sued, and it may arise cither ex contractu or as bailment, 
or the accidental possession and wrongful detention of goods." 

Bacon (i Bac. Abr. 28), who takes this language from Gilbert's 
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Com. Pleas, page 4, says : "Pergonal actions are ex contractu, or 
those founded on contract, as debt, which is to restore the thing 
in numero, or detinue, which is to restore the thing in specie, or 
damages where it cannot be had; also, actions of covenant, 
assumpsit, quantum meruit, quantum valehat, covenant, and an- 
nuity ; or ex delicto, as trespasses founded upon force, which are 
trespass vi et armis; or upon fraud, which are actions upon the 
case." 

In the case of Kettle v. Bromsall, Willis Rep. 120, Willis, C. J., 
took it for granted that trover and detinue could not be joined. 
See also Dumford's note to the same case. Upon the whole I am 
satisfied that detinue is an action in form ex contractu and not 
ex delicto, and is not on that account to be excluded from the 
jurisdiction of a single justice of the peace. 

Let us now see whether it is given to a single magistrate under 
the statutes of Virginia. 

By the act of 3d December, 1792, concerning the county and 
inferior courts (Rev. Co., p. 84, sec. 5), all causes of less value 
than five dollars, or (two hundred pounds of tobacco), except 
proseciArion on penal statutes, are expressly excluded from the 
jurisdiction of the county courts. 

By the sixtli section, "When the cause of action shall not exceed 
five dollars, or (two hundred pounds of tobacco), the case is 

* 

hereby declared to be cognizable, and finally determinable by one 
justice of the peace, who may give judgment and thereupon 
award execution against the goods and chattels of the debtor, or 
party against whom such judgment shall be given, which shall be 
executed in the same manner as other writs of fi, fa. are to be exe- 
cuted and returned; but no execution shall be by him granted 
against the body of the defendant." 

By the thirty-seventh section of the same act, "Any debt or 
penalty amounting to more than five dollars (or two hundred 
pounds of tobacco, and not exceeding twenty pounds or eight 
hundred pounds of tobacco) may be demanded by petition to a 
county, city or borough." And the defendant being summoned, 
"the court shall and may hear the matter in dispute in a summary 
way," "and give judgment as shall appear to be just." 

And by the thirty-eighth section, "Any person may, by petition, 
be served and tried in like manner ; demand and recover goods de- 
tained or the value of them, and damages for the detention; or 
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damages for goods found by the defendant and converted to his 
use, where the goods with the damages are not of greater value 
than twenty dollars, or (eight hundred pounds of tobacco"). And 
"whosoever shall bring any other action than a petition, if it ap- 
pear, either by his own showing in the declaration, or by the 
verdict of a jury, that he might have brought a petition by this 
act, shall be non-suit." 

It is evident that, by the fifth section of this act, the county 
court has not jurisdiction of detinue in a cause of less value than 
five dollars ; and that by the sixth section, such a cause is cogni- 
zable, and finally determinable by one justice of the peace, who has 
authority to award an execution against the goods and chattels 
of the party against whom the judgment shall be given. 

The thirty-seventh and thirty-eighth sections only authorize the 
county courts to exercise their jurisdiction in a summary way, in 
certain causes, and confine the jurisdiction of those causes to the 
county or corporation courts, and do not, in any manner, affect 
the jurisdiction given by the sixth section to a single justice of 
the peace. 

The act of the i6th of January, 1801, only extends the juris- 
diction of a single justice of the peace t6 causes of ten dollars' 
value, in cases where they had before, jurisdiction to the value of 
five dollars. 

If a justice of the peace had not jurisdiction in detinue, in 
causes of five dollars' value, no court had: for all causes of less 

value than five dollars were expressly excluded from the jurisdic- 

» 

tion of the county courts by the fifth section of the act. 

Thus the law stood in Alexandria county on the 27th of 
February, 1801, when the laws of Virginia were adopted by the 
act of congress (i Stat, at Large, 103), "concerning the District 
of Columbia," by which justices of peace were to be appointed 
who should, "in all matters, civil and criminal, and in whatever 
relates to the conservation of the peace, have all the powers vested 
in, and perform all the duties required of justices of the peace, as 
individual magistrates, by the laws thereinbefore continued in force 
in that part of the District, and should have cognizance in per- 
sonal demands, to the value of twenty dollars, exclusive of costs." 
And thus their jurisdiction continued until the act of congress 
(3 Stat, at Large, 743) was passed, "to extend the jurisdiction of 
justices of the peace in the recovery of debts in the District of 
Columbia." 
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This act, it is said, contains provisions and terms inconsistent 
with the nature of the action of detinue, and with the process 
necessary to enforce the judgment; and, therefore, even detinue 
to the value of five or ten or twenty dollars could be maintained 
before a single justice, yet it cannot be maintained where the 
value is over twenty dollars. 

The expression and terms relied upon as designating the 
nature of the cause of action whereof jurisdiction is intended to be 
given to the justice of the peace, and to limit it to a certain species 
of personal action are the following, to wit: In the first section 
the words **debt and damages," "debtor," "creditor and debtor," 
"an interest thereon," that is, on the judgment; in the sixth sec- 
tion, the words "debt or damage;" in the seventh section, the 
words "debt or demand ;" in the ninth section, the words "debtor 
and his sureties;" in the tenth section, the words "small debts;" 
and in the fifteenth section, the words "sum demanded." 

An argument is also drawn from the circumstances that the only 
kinds of execution mentioned in the act, are ca, sa, and /». fa,; and 
that no provision is made for distringas, which is the proper pro- 
cess to enforce the judgment in detinue. But the third section, 
which authorizes the justice to issue execution, does not designate 
the kind of execution. The words are, "authorized to issue execu- 
tion or fieri facias, in the same manner as executions are now 
issued by the clerk of the circuit court of the District of 
Columbia." Whatever execution the clerk could issue, the justice 
may issue. 

It is true that only executions named in the ninth section are 
ca. sa, and H. fa,; but that section is only applicable to executions 
upon supersedeas. 

The thirteenth section also speaks only of ca, sa. and fi, fa,, but 
it has no negative words to control the general authority given by 
the third section, or to exclude a distringas or such an execution 
as was issued by this court, in the case of Barnard v. Herbert, in 
July, 1829. 

If a justice of the peace has jurisdiction in debt or detinue for 
goods, I see nothing in the act to prevent his issuing a proper exe- 
cution. 

The argument drawn from the words "debt" and "debtor," etc., 
is answered by showing, that, at common law, an action of debt 
will lie as well for a specific chattel as for a sum of money, and 
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that by the civil law, a man is said to be debtor for a specific 
article as well as for the performance of a specific duty. 

I mention the civil law, because the original jurisdiction of a 
justice of the peace, in civil cases, and the manner of trial and ap- 
peal, are analogous to the rules of that law, and seem to me 
founded thereon. 

Upon the whole, I am satisfied that the justices of the peace in 
Alexandria county have jurisdiction in case of detinue. I am also 
satisfied by the evidence that Mr. Maynadier has no authority to 
sell the spoons at a private sale, and that the judgment ought to 
be affirmed. 

Judgment affirmed (Morsell, J., dissenting). 

06c 86C. / <7. • 



French v. Tunstall. 

Case No. 8. 
(Hempstead, 204. 1832.) 

Appeal from Chicot Circuit Court, determined before Benjamin 
Johnson and Edward Cross, Judges. 

Opinion of the Court. — The declaration contains two counts. 
The first is the common count in an action of assumpsit for 
money lent and advanced by the plaintiflF to the defendant. The 
second is also in the form of a count in assumpsit, upon a promis- 
sory note under seal. The defendant filed a general demurrer to 
the declaration, which was sustained by the court, and judgment 
rendered in his favor, from which the plaintiff appealed to this 
court. 

If the declaration contains one good count, a demurrer to the 
whole declaration will not be sustained, unless there is a mis-, 
joinder of actions. The first count is in assumpsit and is clearly 
a good and valid count. It is equally clear that the second count 
is also in the form of a count in the action of assumpsit. It is 
true that the cause of action set out in the second count will not 
support an action of assumpsit; debt or covenant being the ap- 
propriate action upon a writing obligatory. But because the 
second count is faulty and defective, and might have been reached 

by a general demurrer, it does not follow that it is a count in debt, 
6 
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although It states a cause of action for which debt is the proper 
remedy. 

We are of the opinion, then, that there is no misjoinder of ac- 
tions, notwithstanding the second count is palpably defective and 
sets out no cause of action for which assumpsit will lie. The first 
count to the declaration being good, the demurrer to the declara- 
tion should have been overruled. The case of Judin v. Samuel, 4 
Bos. & Pul. Rep. 43, is, in principle, analogous to the present 
case. The declaration contained three counts. The first was in 
trover for bills of exchange, and the second and third counts, after 
stating the delivery of the bills to the defendant, in order that he 
might get them discounted for a certain commission, and his hav- 
ing got them discounted, stated that he converted and disposed of 
the money to his own use. 

The defendant demurred generally, on the ground of a mis- 
joinder of tort and contract, the subject of the two last counts be- 
ing matter of contract; but the court held that, on a general de- 
murrer, as all the counts were, in the form of tort, judgment must 
be for the plaintiff if any one count was good. We think the 
principle decided in the above case is decisive of the case now be- 
fore the court. 

Judgment reversed. 

On diptinction between debt and covenant, pee Case No. 9. 

On demurrer, see Caaes Nos. 24, 45, 46, 47, 49, 50, 51, 52, 56, 63, 69 and 72; 
Hee also sees. 177, 181, 190, 191, 193, 195, 213, 205, 260-270, 339, 431, 452 and 
521. 



Hale v. Finch. 

Case No. 9. 

(14 Otto, 261-270. 1881.) 

(Error to the Supreme Court of the Territory of Washington.) 

Opinion by Mr. Justice Harlan. 

Statement of Faets, — On the ist day of May, 1864, the Oregon 
Steam Navigation Company, then engaged in the transportation, 
for hire, of freight and passengers on the Columbia river and its 
tributaries, purchased a steamboat, called the "New World," from 
the California Steam Navigation Coriipany, then engaged in like 
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buisness upon the rivers, bays and waters of the state of Cali- 
fornia. 

The terms of sale are embodied in a written agreement, from 
which it appears that the consideration was $75,000, and the cove- 
nant and agreement of the vendees, not only that they would 
not "run or employ, or suffer to be run or employed, the said 
steamboat 'New World' upon any of the routes of travel upon the 
rivers, bays and waters of the state of California for the period 
of ten years from the ist day of May, 1864," but that its ma- 
chinery should not be "run or employed in running any steamboat, 
vessel or craft upon any of the routes of travel, or on the rivers, 
bays or waters of that state for that period. The Oregon Steam 
Navigation Company, in that agreement, further stipulated that, 
in case of any breach of their covenant and agreement, they would 
pay the California Steam Navigation Company the sum of $75,000 
in gold coin of the United States "as actual liquidated damages," 
— such stipulation, however, not to have the effect to prevent the 
latter from taking such other remedy, by injunction or otherwise, 
as they might be advised. 

On the 1 8th of February, 1867, the Oregon Steam Navigation 
Company sold the "New World" to Henry Winsor, Clanrick 
Crosby, N. Crosby, Jr., and Calvin H. Hale, and executed to 
Winsor a bill of sale stating the consideration to be $75,000. That 
instrument, after setting out the covenant of the vendors to war- 
rant and defend the steamboat and all its appurtenances against 
all persons whomsoever, recited that "it was understpod and 
agreed" that the sale was "upon the express condition" that the 
steamboat should not nm, nor its machinery be used in running 
any other steamboat, vessel or craft, within ten years from the 
1st of May, 1867, on any of the routes of travel on the rivers, bays 
Or waters of the state of California, or on the Columbia river and 
its tributaries. At the time of the making of that bill of sale, 
Winsor and his associates, with L. D. Howe and A. R. Elder as 
their sureties, executed an additional writing, similar in all re- 
spects to that before mentioned as having been executed by the 
Oregon Steam Navigation Company on the ist of May, 1864, ex- 
cept that Winsor and his associates, in the paper by them signed, 
covenanted and agreed that the "New World" should not, for the 
period of ten years from May i, 1867, be run, or suffered to be 
run or employed, nor its machinery used in any other steamboat 
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on the rivers, bays or waters of the state of California, or on the 
Columbia river and its tributaries. 

On the sth of March, 1867, Winsor executed to Hale a bill of 
sale of the "New World," reciting a consideration of $75,000^ 
and by the terms of^ which the former, for himself, his heirs, ex- 
ecutors and administrators, promised, covenanted and agreed ta 
and with Hale to warrant and defend the title to the steamboat, 
her boilers, engines, machinery, tackle, apparel, etc. 

On the 23d of November, 1867, Hale executed to Finch, the de- 
fendant in error, a bill of sale, reciting a consideration of $50,000,. 
and containing among others the following clauses : "And I, the 
said Calvin H. Hale, have, and by these presents do promise, 
covenant and agree, for myself, my heirs, executors and adminis- 
trators, to and with the said Duncan B. Finch, his heirs, executors,, 
administrators and assigns, to warrant and defend the whole of 
said steamboat 'New World,' her engines, boilers, machinery, and 
all the other before mentioned appurtenances, against all and 
every person and persons whomsoever. 

"And it is understood and agreed that this sale is upon this ex- 
press condition, that said steamboat or vessel is not within ten 
years from the ist of May, 1867, to be run upon any of the routes 
of travel on the rivers, bays or waters of the state of California, 
or the Columbia river or its tributaries, and that during the same 
period last aforesaid the machinery of the said steamboat shall not 
be run, or be employed in running, any steamboat or vessel or 
craft upon any of the routes of travel on the rivers, bays or waters 
of the state of California, or the Columbia river and its tribu- 
taries." 

At the same time a separate written agreement was entered into 
between Finch and Hale, from which it appears that the fonner, 
in terms, covenanted and agreed to do various things which have 
no connection / with this case, and need not, therefore, be here 
specified. It is only important to observe, as to that separate 
agreement, that it did not embrace any covenant or agreement 
whatever on the part of Finch against the use of the steamboat 
*'New World," or of its machinery, upon the waters of California, 
or upon the Columbia river or its tributaries. 

The present action was brought against Finch by Hale and 
those associated with him in the purchase from the Oregon Steam 
Navigation Company. 
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The complainant avers that, in all of said transactions, Winsor, 
as the defendant well knew, represented his co-plaintiffs as well 
as himself; that the defendant, in violation of his promise and 
agreement, made at the time he purchased the steamboat, caused, 
suffered and permitted the same to be taken to San Francisco, on 
or about. the ist day of October, 1868, and from that date up to 
May I, 1874, caused, suffered and permitted it to be run upon 
the routes of travel on the rivers, bays and waters of California ; 
that, on October 5, 1869, the Oregon Steam Navigation Company 
sued the plaintiffs and their sureties, Howe and Elder, to re- 
cover the sum of $75,000, fixed as liquidated damages for the 
breach of the covenants and agreements contained in the within 
memorandum of February 18, 1867, — the ground of action being 
that the defendants therein had run the steamboat "New World," 
or suffered and permitted it to be run, on the rivers, bays and 
waters of California, after November i, 1868, and prior to May i, 
1874, which acts, it is averred, are the same now complained of 
as constituting a breach of the defendant's alleged agreement of 
November 23, 1867 (20 Wall. 64) ; and that, in said action, the 
Oregon Steam Navigation Company recovered a judgment against 
the present plaintiffs for $75,000, which sum, with $4,000 ex- 
pended in defending the suit, they had been compelled to pay. 
Judgment is asked against Finch for $79,000 in damages, for the 
violation of his alleged agreement and promise. 

The answer puts in issue all the material allegations of the com- 
plaint, except the fact that the steamboat, subsequently to the pur- 
chase by Finch, was used upon the waters of the state of Cali- 
fornia during the period charged. The defendant, in addition, 
pleads : i. That the alleged agreement was void under the statute 
of frauds and perjuries of the territory, in that it was not, and is 
not, to be performed in one year from the making thereof, and 
was not, nor was any note or memorandum thereof, in writing, 
signed by the defendant, according to the provision of the 
statute; 2. That the steamboat was taken to California and run 
upon the waters and bays of that state, by the leave and license 
of the plaintiff, given to the defendant on the 1st day of July, 1868 ; 
3. That the action is barred by the limitations of three and six 
years, prescribed by the statute of the territory'. There was a ver- 
dict for the defendant, in obedience to a peremptory instruction 
by the court, and the judgment rendered thereon was affirmed by 
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the supreme court of the territory. From that judgment of af- 
firmance this writ of error is prosecuted. 

Upon the filing in the supreme court of the territory, of the 
judgment and mandate of this court, in Oregon Steam Na\agation 
Company v. Winsor, 20 Wall. 64, that cause was remitted to the 
court of original jurisdiction for further proceedings according io 
law. The defendants therein obtained leave to withdraw and did 
withdraw their answers. Judgment by default was thereupon 
entered against them for the sum of $75,000, the amount fixed as 
actual liquidated damages, with interest and costs. Satisfaction 
thereof was entered at the same term of the court. That judg- 
ment, it is contended by the present defendant, was obtained by 
collusion betvven the parties to that action. It is further claimed 
that it has never, in fact, been satisfied. Whether these charges 
are true we need not here inquire. And it is scarcely necessary to 
say that that judgment is not conclusive of the rights of the present 
defendant. He was not a party to that action, nor notified of its 
pendency. He had no opportunity or right, in that case, to con- 
trovert the claim of the Oregon Steam Navigation Company, to 
control the defense, to introduce or cross-examine witnesses, or 
to prosecute a writ of error to the judgment. Railroad Co. 
V. National Bank, 102 U. S. 14. Besides, that case was founded 
upon the written covenant and agreement of Winsor and his as- 
sociates with the Oregon Steam Navigation Company, while the 
liability of Finch to the plaintiffs in this action depends altogether 
upon the construction which may be given to the bill of sale exe- 
cuted to him by Hale. If the record of the case of the Oregon 
Steam Navigation Company v. Winsor, etc., is competent evidence 
in this action, for any purpose, it can only be to show the amount 
of damages which Winsor and his associates have sustained by 
reason of the "New W^orld" being run on the waters of California 
after Finch became owner. 

But the liability of those parties for such damages arose out 
of the covenant and agreement which they made with the Oregon 
Steam Navigation Company. With that transaction, however. 
Finch had no connection, and unless he made a similar covenant 
and agreement with those from whom he purchased, — thereby be- 
coming interested in keeping the covenant and agreement made 
with that company by Winsor and his associates, — he cannot be 
affected by the judgment obtained against the latter. 
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This brings us to the main contention of the plaintiffs in error, 
viz., that the language of the bill of sale from Hale to Finch, if in- 
terpreted in the light of all the circumstances attending its execu- 
tion, imports a covenant upon the part of the latter that he would 
not use, or permit the use by others of, the steamboat or its ma- 
chinery within a prescribed period, either upon the waters, rivers 
and bays of California, or upon the Columbia river and its tribu- 
taries. If, however, the language, properly interpreted, imports 
only a condition, for breach of which the vendor had no remedy 
other than by suit to' recover the property sold, then it is, as in- 
deed it must be conceded, that the judgment below is right. 

We are of opinion that the latter construction is the proper one. 

If we look both at the circumstances preceding and at those im- 
mediately attending the purchase by Finch, and if we even im- 
pute to him full knowledge of everything that occurred, as well 
when the Oregon Steam Navigation Company made its original 
purchase as when it subsequently sold to Winsor and his asso- 
ciates, — all which counsel for plaintiffs contends we are bound, 
by the settled rules of law, to do, — what do we find ? 

The written memorandum between that company and the Cali- 
fornia Steam Navigation Company, in words aptly chosen, shows, 
as we have seen, an express covenant and agreement upon the part 
of the former, that neither the "New World" nor its machinery 
should be used on the waters of California within ten years from 
May I, 1864, and also that a certain sum, as actual liquidated dam- 
ages, should be paid for any breach of such covenant and agree- 
ment. The bill of sale from the Oregon Steam Navigation Com- 
pany to Winsor and his associates does not contain any words of 
covenant or agreement. But that company, in view of its express 
covenants to the California Navigation Company, took care to ex- 
act from its vendees a separate written obligation, in which the 
latter, in express terms, covenanted and agreed with that com- 
pany, in like manner as the latter had covenanted and agreed with 
the California Steam Navigation Company. The next writing ex- 
ecuted is the bill of sale from Winsor to Hale. It shows nothing 
more than a covenant to warrant the title to the steamboat, and 
makes no reference, in any form, to any waters from which the 
steamboat should be excluded. Then comes the bill of sale exe- 
cuted by Hale to Finch. Its material portions are the same in 
substance, and in language almost identical, with that given by 
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the Oregon Steam Navigation Company to Winsor. Each con- 
tains a covenant and agreement, upon the part of the vendor, 
simply to warrant and defend the title to the steamboat, its ma- 
chinery, etc., against all persons whomsoever. But each recites, 
let it be observed, only an agreement that the sale is upon the 
express condition that it shall not be used or employed upon those 
waters. Upon the sale by the Oregon Steam Navigation Com- 
pany to Winsor and his associates, the former, as we have seen, 
was careful to take the separate obligation of the latter, with 
surety, containing covenants and agreements, described in such 
terms as to show that the draughtsman, as well as all parties, 
knew the difference between a covenant and a condition. The 
same criticism may be made in reference to the separate writing 
signed by Finch and Hale, at the time of the execution by the latter 
of the bill of sale to the former. The latter writing shows, it is 
true, several covenants and agreements upon the part of Finch, but 
no covenant or agreement in reference to the use of the boat, such 
as is found in the writings which passed between the California 
Steam Navigation Company and the Oregon Steam Navigation 
Company, or such as are contained in the separate agreement be- 
tween the latter and Winsor, and his associates. 

If, therefore, we suppose (which we could not do without dis- 
crediting some of the testimony) that Finch, at the time of his 
purchase, had knowledge of all the papers executed upon prior 
sales of the "New World," the absence, as well from the bill of 
sale accepted by him as from the written agreement of the same 
date, signed by him and Hale, of any covenant or agreement that 
he would not use that vessel, or permit it to be used, on the pro- 
hibited waters, within the period prescribed, quite conclusively 
shows that he never intended to assume the personal responsibility 
which would result from such a covenant. It thus appears that 
the circumstances, separately considered, militate against the con- 
struction for which the plaintiff contends. 

But if we omit all consideration of tlie circumstances under 
which the bill of sale from Hale to Finch was executed, and look 
solely at the language employed in that instrument, there seems to 
be no ground upon which the claim of plaintiff can stand. The 
words are precise and unambiguous. No room is left for construc- 
tion. It is undoubtedly true, as argued by counsel, that neither 
express words of covenant, nor any particular technical words, nor 
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any special form of words, is necessary in order to charge a party 
with covenant, i Roll. Abr. 518; Sant v. Norris, i Burr. 287; 
Williamson v. Codrington, i Ves. 511, 516; Courtney v. Taylor, 
7 Scott, N. R. 749. "The law," says Bacon, "does not seem to 
have appropriated any set form of words which are absolutely 
necessary to be made use of in creating a covenant." Bac. Abr., 
Covenant, A. So in Sheppard's Touchstone, 161, " 'promise,' and 
the like, to make a covenant on which to ground an action of 
covenant, for a covenant may be had by any other words; and 
upon any part of an agreement in writing, in whatsoever words 
it be set down, for anything to be or not to be done, the party to 
or with whom the promise or agreement is made may have his 
action upon the breach of ^ the agreement." Mr. Parsons says : 
"Words of proviso and condition will be construed into words of 
covenant, when such is the apparent intention and meaning of the 
parties." 2 Parsons, Contracts, 23. There are also cases in the 
books in which it has been held that even a recital in a deed may 
amount to a covenant. Farrall v. Hilditch, 5 C. B. (N. S.) 840; 
Great Northern Railway Company v. Harrison, 12 C. B. 576; 
Severn and Clerk's Case, i Leon. 122. And there are cases in 
which the instrument to be construed was held to contain both a 
condition and a covenant ; as, "If a man by indenture letteth lands 
for years, provided always, and it is covenanted and agreed be- 
tween the said parties that the lessee should not alien." It was ad- 
judged that this was "a condition by force of the proviso, and a 
covenant by force of the other words." Co. Litt. 203 b. 

But according to the authorities, including some of those above 
cited, and from the reason and sense of the thing, a covenant 
will not arise unless it can be collected from the whole instrument 
that there was an agreement, or promise, or engagement, upon 
the part of the person sought to be charged, for the performance 
or non-performance of some act. Comyns, in his Digest (Cove- 
nant, a, 2), says that "Any words in a deed which show an agree- 
ment to do a thing make a covenant." "But," says the same au- 
thor, "where words do not amount to an agreement, covenant does 
not lie ; as, if they are merely conditional to defeat the estate ; as, 
a lease, provided and upon condition that the lessee collect and pay 
the rents of his other houses." Comyns' Dig., Covenant, a, 3. 
The language last quoted is found also in Piatt's Treatise on the 
Law of Covenants. Law Library, vol. iii, p. 17. It there ap- 
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pears in connection with his reference to the case where A. leased 
to B. for years, on condition that he should acquit the lessor of 
ordinary and extraordinary charges, and should keep and leave 
the houses at the end of the term in as good plight as he found 
them. In such case, the author remarks, the lessee was held 
liable to an action for omitting to leave the houses in good plight^ 
**for here an agreement was implied/' 

Applying these doctrines to the case before us, its solution is not 
difficult. Without stopping to consider whether a covenant upon 
the part of Finch could arise out of a bill of sale which he did not 
sign, but merely accepted from his vendor (Piatt, Covenants, ch. 
i), it is sufficient to say that the instrument contains no agree- 
ment, or engagement, or promise by him that he would or would 
not do anything. There is, in terms, a covenant by Hale to Finch 
to defend the title to the boat and its machinery against all persons 
whomsoever. This is immediately followed by language imply- 
ing an agreement that the sale was upon the express condition that 
neither the boat nor its machinery should be used within a pre- 
scribed time upon certain waters. It is the case of a bare, naked 
condition, unaccompanied by words implying an agreement, en- 
gagement or promise by the vendee that he would personally per- 
form, or become personally responsible for its performance. The 
vendee took the property subject to the right which the law re- 
served to the vendor, of recovering it upon breach of the condition 
specified. The vendee was willing, as the words in their natural and 
ordinary sense indicate, to risk the loss of the steamboat when 
such breach occurred, but not to incur the personal liability which 
would attach to a covenant or agreement upon his part, that he 
would not use, and should not permit others to use, the boat or its 
machinery upon the waters and within the period named. If this 
be not so, then every condition in a deed or other instrument, how- 
ever bald that instrument might be of langiiage implying an agree- 
ment, could be turned, by mere construction and against the ap- 
parent intention of the parties, into a covenant involving personal 
responsibility. The vendor having expressly, and the vendee im- 
pliedly, agreed that the sale was upon an express condition, — 
stated in such form as to preclude the idea of personal responsi- 
bility upon the part of the vendee, — we should give effect to their 
intention, thus distinctly declared. 
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This conclusion disposes of the case, and relieves us of the 
necessity of considering other questions of an interesting nature 
which counsel have discussed. 

Judgment affirmed. 

On the distinction between debt and covenant, see Case No. 8. 

For rules to be observed in declaring on a covenant, see Case No. 31. 

On conclusiveness of judgment, see Cases Nos. 15, 39, 46 and 73. 



Metcalf v. Robinson. 

Case No. 10. 

(Circuit Court for Indiana: 2 McLean, 363-365. 1841.) 

Opinion of the Court. 

Statement of Facts. — This action was brought on a bill of ex- 
change for $627.33, drawn by the plaintiff on the defendant, ac- 
cepted by him and protested for non-payment. The first count 
of the declaration complains, etc., of a plea that the defendant 
render unto the plaintiff $i,ooo, which he owes and unjustly de- 
tains from him. For that whereas, etc., setting out the bill, its 
acceptance and protest for non-payment. And that the plaintiff, 
as drawer, was forced and obliged to pay the holder, etc., of which 
the defendant had notice, "bv means whereof said defendant then 
and there became liable to pay said plaintiff said sums of money ; 
and being so liable, he, the said defendant, then and there under- 
took and promised to pay," etc. 

The second count states that the defendant was indebted to the 
plaintiff for so much money, etc., had and received to and for 
the use of the plaintiff at defendant's request. And, also, in the 
further sum of $700 for money laid out and expended, etc., and, 
being so indebted, he, the said defendant, in consideration thereof, 
then and there undertook and promised to pay to the said plaint- 
iff said sums of money, when he, the said defendant, should be 
thereunto requested. Yet the said defendant has refused, etc., to 
the damage of the said plaintiff $200. 

To this declaration the defendant demurred, and assigned as 
cause of demurrer a misjoinder, the first count being in debt and 
the other in assumpsit. 

The forms of a declaration in an action of indebitatus assump- 
sit, and in debt on simple contract, are very similar. There are. 
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however, certain words by which they are distinguished, and 
which give the one or the other character to the action. The ac- 
tion of debt is founded upon the contract, the action of assumpsit 
upon the promise, and in this consists the principal distinction be- 
tween the two actions. 

In the action of debt on simple contract, express or implied, the 
subject-matter of the debt should be described precisely as in the 
common counts in assumpsit. The consideration for the contract 
must be stated, as also any inducement necessary to explain the 
contract or consideration, and it should be stated the party agreed 
to pay. Stating that he promised to do so would be bad. Emery 
V. Fell, 2 Term R. 28 ; 2 Bos. & Pul. 78. 

In the case of Brill v. Neele, 3 Barn. & Aid. 208, the record 
stated that the plaintiff had brought his bill, etc., in a plea of debt, 
and the commencement of the declaration was in the common 
form in debt. The first count then stated that defendant was in- 
debted to the plaintiff for work and labor, etc., and being indebted, 
that the defendant undertook and propiised to pay upon request, 
etc. The second count was upon a quantum meruit, and in form 
like the first. The other counts were properly framed in debt. 
To this declaration there was a demurrer, assigning for cause the 
misjoinder of debt and assumpsit. In support of the demurrer 
the case of Dalton v. Smith, 2 Smith, 618, was cited, where the 
court held a declaration containing counts precisely similar to be 
bad ; and Lawrence, Justice, there said that the counts laid with a 
promise were counts in assumpsit without a breach. 

There can be no doubt that in the case under consideration the 
counts were intended to be in debt. This is plainly seen from the 
general form and language of the counts. The damages are laid 
at the conclusion of the declaration, as in debt, in a less amount 
than the sum demanded. But in both counts it is alleged that the 
defendant, "in consideration thereof, undertook and promised to 
pay." This, under the above authority, makes the counts assump- 
sit. They are counts in assumpsit without a breach. The breach 
assigned in the last coimt, which lays the damages at $200, when 
the amount demanded is the sum of $1,000, is wholly irregular. 
Leave given to the plaintiff to amend his declaration. 

On distinction between debt and assutnpsit, see Cases Nos. 6, 8, 11, 12, 14, 
15 and 46. 
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Hank v. Crittenden. 

Case No. 11. 

(Circuit Court for Ohio: 2 McLean, 567^61. 1841.) 

Opinion by LEAVirr^ J. 

Statement of Facts, — ^The declaration in this case is in assump- 
sit, and sets forth in four special counts the issuing of four several 
certificates by the Portage Hydraulic Manufacturing and Land 
Compa'ny, dated February 21, 1837, in the following form : "This 
is to certify that Hank and Niles have ten shares in the capital 
stock of the Portage Hydraulic Manufacturing and Land Com- 
pany, on which $1,000 have been paid, transferable on the books 
of said company by Hank and Niles, or their attorney, on the sur- 
render of this certificate." It is then averred that the defendant 
on the same day made an indorsement on each of said certificates 
as follows : "I hereby guaranty unto the holder or holders of the 
within shares an annual dividend or income of ten per cent, for 
two years, from the 13th inst., for value received." Then follows 
an averment that said company, for two years after the said I3tli 
of February, 1837, "neither declared nor paid any dividend or in- 
come whatever, of which the defendant had notice," etc. 

The defendant has filed a demurrer to the declaration ; and the 
first objection urged is that no sufficient consideration for the 
promise or guaranty is alleged. 

The principle is well settled that, in declaring on promises or 
contracts which do not import a consideration, it is necessary to 
aver a good and sufficient consideration. Specialties and bills of 
exchange and promissory notes imply a consideration ; and in such 
cases none need be averred. 

The promise or guaranty in this case not being embraced in 
either of these classes, it is necessary that a consideration should 
be stated. The only question is whether this is sufficiently set 
forth in the declaration. It is not averred with the formality and 
precision usual in such cases; but the promise or guaranty on 
which the action is founded is copied in the declaration ; and from 
this it appears to have been made "for value received." These 
words, it may be assumed, were not used without some design ; 
and they clearly amount to an acknowledgment by the guarantor 
of a benefit received from the other party, as the moving cause of 
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the execution of the guaranty. And in this aspect of the case, we 
are of the opinion that a sufficient consideration for the promise 
stated in the declaration does appear. 

It is also insisted, by the demurrant, that tlie declaration is de- 
ficient, because it does not aver a demand on the company for the 
payment of the dividends on the shares transferred to the plaintiff, 
and a notice to the defendant of such non-payment. 

The inquiry which must be decisive of this point is whether the 
promise on which this action is founded is to be regarded as abso 
lute or collateral. If it can be viewed as an unconditional prom- 
ise to pay the plaintiff ten per cent, for two years on the stock 
transferred, it is not necessary to aver a demand upon the com- 
pany for the dividends, as no such demand can be required to fix 
the liability of the defendant ; but, if it is to be regarded as a prom- 
ise to pay ten per cent, on the stock transferred to the plaintiff, in 
the event that the company shall fail to do so, it is clearly one of 
those collateral undertakings in which it is the right of the prom- 
isor, before his liability attaches, that a demand should be made 
of the party for whom he undertakes, and that notice should be 
given of the failure of that party to pay. In this latter aspect the 
promise under consideration must be viewed. And thus consid- 
ered, the principles applicable to it are the same tliat have been 
long and uniformly sanctioned by courts, in the numerous cases 
of commercial guaranties, heretofore decided, both in this country 
and in England. If an individual guaranty the payment of a note 
or bill, although the same strictness in regard to the time of mak- 
ing demand and giving notice is not required as in the case of an 
indorsement of commercial paper, yet the demand and notice are 
held to be indispensable, unless an excuse, such as the insolvency 
of the maker or acceptor, be averred. And it is also settled by re- 
peated adjudications, that, to make the writer of a letter of credit 
responsiDle for goods sold or advances made upon such letter, he 
must be duly notified of the acceptance of the letter, and of the 
amount of sales or advances made ; and in default of such notice 
he is not liable. The position is believed to be sustainable upon 
principle and authority, that in all collateral undertakings, where 
the liability of the guarantor depends on the doing of some act 
by a third person, notice of a demand upon him, or an excuse for 
not making it, must be alleged. 

The averment in the declaration that the company neither de- 
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glared nor paid any dividend within the two years mentioned in 
the guaranty does not supersede the necessity of a demand. The 
undertaking of the defendant in its legal effect is that a profit on 
the stock transferred, equal to ten per cent, per annum for two 
years, shall be made ; and that if no profit be made the guarantor 
will be responsible for ten per cent. ; or if a less profit than ten per 
cent, is made, he will pay the guarantee the difference between 
that rate and the profit actually made. An averment, therefore, 
that the company neither declared nor paid any dividend of profit 
is not equivalent to an averment that no profit was made during 
the two years; and nothing short of this allegation, or that the 
company was actually and notoriously insolvent, will excuse a de- 
mand on the company and notice to the guarantor. 

In this view of the promise or guarantee on which this action is 
founded the assignment of the breach, as stated in the declaration, 
is defective. The rule on this subject is that the breach should be 
assigned in the words of the contract, either negatively or affirma- 
tively, or in words which are co-extensive with the import and 
effect of it. And if the breach vary from the sense and substance 
of the contract, and be either more limited or larger than the con- 
tract, it will be insufficient. In the case before the court the words 
of the guarantee, as set forth in the declaration, are: "I hereby 
guarantee unto the holder or holders of the within shares an an- 
nual income or dividend of ten per cent, for two years from the 
13th February, inst." The breach assigned is: "That the com- 
pany, within the two years, neither declared nor paid any dividend 
or income whatever." This averment does not negative the con- 
tract or promise, either in its words or according to its legal im- 
port. To make the averment co-extensive with a promise or con- 
tract, according to its sense and substance, it should have alleged 
not only that the company did not pay or declare any dividend, 
but that it made no profit during the two years referred to. The 
allegation contained in the declaration may be strictly true, namely, 
that the company neither paid nor declared any dividend ; and yet, 
in entire consistency with that averment, a profit, even exceeding 
ten per cent., may have been made by the company. If, instead 
of declaring and paying a dividend, the officers had deemed it 
more expedient to set aside the profits as a surplus or contingent 
fund ; or, if such profits had been added to the capital stock, it can- 
not be doubted that this would have been a substantial compliance 
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with the terms of the guarantee, although the company "neither 
declared nor paid any dividend whatever." It seems clear to us, 
therefore, that the averment of the breach of the guarantee in 
question is not co-extensive with the contract; and that on this 
ground the declaration is defective. The demurrer to the declara- 
tion is, therefore, sustained. 

On the distinction between debt and adsumpsUf see Cases Nos. 6, 8, 10, 13, 
14, 15 and 46. 



Simmons v. Spencer. 

Case No. 12. 

(Circuit Court for Colorado: 3 McCrary, 48-53. 1881.) 

Opinion by Hallett, J. 

Statement of Facts, — The first and second counts of the com- 
plaint set forth, in substance, a sale of certain property, which the 
plaintiff alleges belonged to him, and conveyances from the plaint- 
iff to McCartney, and from McCartney to the defendant Spencer, 
which conveyances were deposited with the Merchants' and Me- 
chanics' Bank of Leadville, to be delivered upon payment of a sum 
of money, amounting to $20,000, for the use of the plaintiff. By 
instructions given upon the leaving of the deeds with the bank, 
the money was to be deposited to the credit of the plaintiff in this 
suit. Plaintiff received $7,000 of this sum, and $13,000, which 
was afterwards paid by the purchaser, whoever he may be, was 
not by the bank placed to the credit of the plaintiff, but was, in 
fact, turned over to the defendant Spencer. And upon this state of 
facts it is claimed that a liability has arisen upon the part of all the 
defendants to pay the plaintiff this sum of $13,000. The structure 
of these two counts is for money due upon a contract ; for money 
had and received by the defendants to the plaintiff's use. Nothing 
is said about any conversion of the money by the defendants to 
their own use, and there is nothing in the counts to indicate that 
they are based upon the theory that a tort was committed by the 
defendants in receiving this money and appropriating it in the 
way in which it is alleged tliey disposed of it. 

In order to maintain an action as for money had and received 
it must appear that the money was jointly received by all the de- 
fendants, and upon that the law may imply a promise on the part 
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of all to pay it to the rightful owner ; and although, upon the facts 
stated here, there may be a liability in that form of action against 
Spencer alone, or against the parties constituting the Merchants' 
and Mechanics' Bank of Leadville alone, there cannot be a joint 
liabiUty on the part of all these persons in that form of action, be- 
cause they did not jointly receive this sum of money. The alle- 
gation is, in these counts, that the money was received by the Mer- 
chants' and Mechanicfs' Bank of Leadville, and by it wrongfully 
and fraudulently turned over to the defendant Spencer. That may 
make a liability as for money had and received on the part of these 
parties, severally, — that is, upon the part of the persons constitut- 
ing the bank and upon the part of Spencer, severally ; but it can- 
not be a liability arising by contract on the part of all of them, be- 
cause they did not jointly and collectively receive this money. 

As to whether the action may be maintained against them 
jointly as for a tort, — in substance, as an action of trover, — there 
is some doubt. It is laid down in the case of Orton v. Butler, 5 
B. & A. 652, that on a money demand merely to allege that the 
defendant received money and afterwards converted it to his 
own use, which is the form of the declaration in an action of 
trover, the action cannot be maintained, because, they say, to al- 
low that would be to defeat the defendant's right to set-off; and 
that the action of trover can only be maintained where the 
specific thing for which suit is brought can be identified ; and that 
it must be possible in such case, where an action of trover is 
brought, for the defendant to relieve himself from all liability of 
tendering the property for which the action is brought to the 
plaintiff ; as, for instance, when it is brought for a horse, he may 
surrender the horse and relieve himself from liability. 

The same view is taken in several cases in Croke's Elizabeth; 
and there are cases — one in 4 E. D, Smith (N. Y.), Donahue v. 
Henry, 162, — which declare that when a sum of money has been 
received which belongs to the plaintiff in the suit, and concerning 
which it is the duty of the defendant to turn over the very sum 
which he received to the plaintiff, the very money, the same dol- 
lars and the same bills, if he received it in that form, that then, if 
he makes any other disposition of it, the action of trover may be 
maintained. Petit v. Bonju, i Mo. 64, is a case in which the plain- 
tiff brought an action in that form, against parties who were con- 
ducting a lottery, claiming that he had become entitled to a sum 
7 
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of money as the holder of a ticket in the lottery, and that they 
had wrongfully refused to pay it over to him, and seeking in 
trover to recover the amount. The court say, in that instance, 
that if, in fact, any sum of money had been set apart to the plaint- 
iff — $ioo, I think, was the amount — if it- had been parceled off 
by itself, by the defendants, as Jiis money, and afterwards they 
had taken those dollars and converted them to their own use, he 
might bring an action of trover for the dollars so parceled off ; but 
that he could not, upon the general charge that so much money 
was due to him and wrongfully detained by the defendants, main- 
tain that action. His action must in that case be in the form of an 
action on contract, if he would recover at all. 

That is the distinction that I think is recognized in all of the 
cases, and, applying it to the present case, it may be truo^that the 
defendants, the Bank of Leadville, as to the very bills, notes or 
coin, if it was such, which they received for this property, may be 
liable in an action of trover or an action founded in tort for the 
conversion of that money, if it be so alleged in the complaint. 
And if that money — the very same money — was paid over to 
Spencer, he also would be liable, and then in that case they both 
might be joined in one action as tort-feasors. To illustrate, I will 
read a paragraph from Bliss on Code Pleadings: "Under the 
code, an action for the recovery of personal property will lie 
against one who has wrongfully parted with the possession of 
property jointly with one in actual possession." Sec, 83. 

And the same principle applies to trover : "Thus, one who has 
wrongfully pledged plate belonging to the plaintiff is liable to an 
action of detinue, jointly with the person to whom it had been 
pledged. So, where one has fraudulently obtained a credit upon a 
bill of goods and assigned them over for the benefit of his 
creditors, the vendor having the right to repudiate the sale and 
pursue the goods may make both the purchaser and his assignee 
parties to an action for their possession." Id. 

For this the case of Nichols v. Michael, 23 N. Y. 264, is cited. 
The principle declared is that where a party has the right to a 
specific thing, and he can pursue that particular thing through 
several hands, he may charge all of these parties consecutively or 
all who held the property consecutively, in one action for its 
value. So that here, if it be true that the Smiths, or the persons 
who constitute the Merchants' and Mechanics' Bank, received this 
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money and turned over the same money to Spencer, they may be 
jointly charged in proper phraseology as for converting that 
money, but not otherwise. And it must be the identical money. 

These cases, and all the authorities that I have been able to find, 
go to the point that where an action is founded in tort and main- 
tained upon that principle, it must be for the conversion of the 
specific thing, and it can only be maintained where the property 
itself can be traced to the hands of the party to be charged. 

In that aspect, if the facts are truly stated in the first and second 
of these counts, no joint action can be maintained against these 
parties unless the pleader may ,be able to allege that the same 
money came to the defendants, the Merchants' and Mechanics' 
Bank of Leadville, and the defendant Spencer, successively. The 
plaintiff must allege that it was the same money, and that the de- 
fendants converted it to their own use, in order to make it an ac- 
tion for tort. 

Jpon the other theory there is no difficulty in maintaining an 
action against either of the defendants separately as for money had 
and received, and upon that principle, the third count, which 
states nothing as to the way in which the money came to the hands 
of the parties, but merely charges that the defendants are liable 
to the plaintiff for $13,000 received by them for the use of the 
plaintiff, is not open to any objection. 

The ruling upon the demurrer, therefore, must be that it is 
sustained as to the first and second counts, because there the facts 
are stated which show that the defendants cannot be jointly 
liable, and overruled as to the third count, because nothing ap- 
pears in that count to indicate that they may not be jointly 
liable. 

If I have made myself understood, it will be apparent that the 
plaintiff must amend so as to make this substantially an action 
of trover for this sum of money against all these partes, or by dis- 
missing his action against one or the other of the defendants. If 
the action were dismissed as to Spencer, or as to the defendants 
who constitute the Merchants' and Mechanics' Bank of Lead- 
ville, I would see no difficulty in maintaining it against the other. 

On distinction between debt and assumpsit, see Cases Nos. 6, 8, 10, 11, 14, 
15 and 46. 
On the action of trover, see Cases Nos. 13, 20, 37 and 83. 
On distinction between replevin and trover, see Cases Nos. 17 and 18. 
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Tome v. Dubois. 

CaHe No. 13. 
(6 Wallace, 548-555. 1867.) 

I'Tror to II. S. Circuit Court, District of Maryland. 

()j)ini(iu l)v Mr. Justick Clifford. 

Careful attention to the facts of the case, as given in the state- 
nuMit prt'parcd as a part of the opinion of the court, will very 
nuK'h facilitate the investigation, as it discloses very fully the 
Huhhtanee of the entire transaction, the order of the events and the 
pretensions of the respective parties. 

Ori^nnal ownership of the lo^s is not a question in the case, and 
the present parties conceded that the booms containing the logs 
were broken by the freshet, and that the logs, in spite of any efforts 
of the owners, were carried away by the current, and floated down 
tlie river. Telejjranis were sent by the owners, making known their 
loss, and re( [nesting the persons to whom they were directed to take 
measures in their discretion to save the logs, and it is without dis- 
I)Ute that the defendants promptly engaged in the business, and 
saved the logs in controversy. Owning mills, they immediately com- 
menced to saw the logs, as they secured them, into planks. Other 
persons also lost logs by the same freshet, and the several owners 
appointed a committee of three persons to go down the river and, if 
possible, protect their interests, and to sell the logs if in their dis- 
cretion it was thought best. Pursuant to that authority they went 
to the mills of the defendants, and offered to sell them the logs, 
sawed and unsawed, but the parties not being able to agree, the 
committee notified the defendants that they must stop sawing the 
logs into lumber. Unable to come to any satisfactory arrange- 
ment, the committee left and sold the whole lumber, logs and 
planks, to the plaintiffs, who paid the consideration. Having be- 
come the owners, the plaintiffs went to the mills of the defendants, 
and failing to sell the lumber to them or to come to any agree- 
ment with them, they demanded the lumber, logs and planks, and 
the defendants refusing to deliver the same, they instituted this 
suit in the circuit court. Purchase by the plaintiffs was made on 
the 26th day of October, 1861, as appears by the evidence. Re- 
fusal of the defendants to deliver the lumber as demanded was 
placed upon the ground that they, the defendants, were re- 
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sponsible to the former owners, and they denied that the owner- 
ship was in the plaintiffs, as the logs and planks had not been 
scaled and delivered to them since the purchase. 

Theory of the first prayer for instruction is, that the de- 
fendants are not liable in this action, because they took the logs into 
their possession, and sawed the same into planks while the logs 
were the property of the original owners. Stated in other words, 
the proposition is, that thelogs,,?t the time of the conversion, were 
the property of the vendors of ttie plaintiffs, and the defendants 
contend that, having tortiously converted the lumber fo their own 
use, before the sale, they are not liable to ^ the plaintiffs as the 
purchasers. Delivery was not essential, as :t is -well settled that 
when the terms of the sale are agreed on and the b^fgaiu^is struck, 
and everything the seller has to do with the property is complete, 
the contract becomes absolute between the parties without de- 
livery, and the property and risk ve^t in the purchaser. Leonard 
et al. V. Davis et al., i Black, 483 ; 2 Kent's Com. (nth ed.), 492. 

Owners of personal property are not obliged to treat every act of 
a third person who invades their right of property or possession as 
constituting a tortious conversion of the property, but they may, if 
they see fit, waive the tort, and in that state of the case they may 
sell the property and convey a good title, and their vendee may, 
upon demand and refusal, maintain trover. Hall v. Robinson, 2 
Comst. 293 ; Cartland v. Morrison, 32 111. 190 : 2 Greenl. Ev. 108 ; 
HambK v. Trott, Cowp. 372; Cravath v. Plympton, 13 Mass. 454: 
Webber v. Davis, 44 Me. 147. 

Such a defense of a wrong-doer is not entitled to any special 
favor, and we concur in the remarks of Judge Story, that there is 
no principle of law which establishes that a sale of personal prop- 
erty is void because the property was not in the possession of the 
rightful owner at the time the sale was made. Under such cir- 
cumstances, the sale is not a sale of a right of action, but a sale of 
the thing itself, and good to pass the title against every person 
not holding the same in good faith for a valuable consideration 
without notice, and a fortiori against a wrong-doer. Brig Sarah 
Ann, 2 Sumn. 211 ; Carpenter v. Hale, 8 Gray, 157; Zabriskie v. 
Smith, 3 Kern. 322: Morgan v. Bradley, 3 Hawks, 559. 

Conversion relied on by the plaintiffs is not because the defend- 
ants intermeddled with the logs without authority, or that they 
refused to deliver the lumber when it was demanded bv the com- 
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mittee. They could not rely on those acts with any hope of suc- 
cess, as the plaintiffs at those dates had no title to the lumber which 
at that time was vested in their vendors. But they subsequently 
became the purchasers, and the proofs show that they twice de- 
manded the lumber after the defendants knew that plaintiffs had 
become the purchasers. 

Third prayer for instructions ccoyesponds with the proofs, 
which show that the defendants persistently denied the title of the 
plaintiffs and claimed the ^ri^lttV^P** hold the lumber, sawed and 
unsawed, for the benefit •0*^*tP^«Original owners, which is a theory 
without merit, and .whicft requires no further explanation. Claim- 
mg no title t9 tn6».Rr©perty, they refused to deliver it, because, 
as they ip^fst, they had taken away from the original owner the 
power,*(9*^eir*by toftiously converting it to their own use. Even 
^at ^e.ttial they admitted that the property did not belong to them, 
. **l]iit insisted that the purchasers acquired no title for the reasons 
'•.already suggested. Claim is also made in argument that the de- 
fendants had sold a part of the lumber, but it is too late to raise 
any siKh question in this court, as none such was raised at the 
trial or reserved in the bill of exceptions. 

Proper exceptions were also taken to the refusal of the court to 
give the second and fourth prayers presented by the defendants, 
but the exceptions cannot be sustained, as the substance of both 
is embraced in the instructions given by the court. Purport of 
these prayers was that the defendants were entitled to a reason- 
able sum for the cost of saving and sawing the logs. 

Instruction^ of the court to the jury were, that they should de- 
duct from the value of the lumber the cost of saving the lumber 
and also the cost of sawing, which is all the defendants could 
demand in any view of the facts. Valid objection cannot be taken 
to the qualification annexed to that instruction, as the testimony 
was without conflict that the defendants had saved the logs and 
manufactured a part of them into plank, and there is no proof 
that the owners or the committee made any complaint that the 
work had been done without authority. Amount of the verdict 
affords satisfactory evidence that the finding was correct. The 
residue of the instruction is unexceptionable and there is no error 
in the record. Judgment affirmed with costs. 

On the action of trover, see Cases Nos. 12, 20, 37 and 83. 

On distinction between replevin and trover, see Cases Nob. 17 and 18. 
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Garland v. Davis. 

Case No. 14. 
(4 Howard, 131-155. 1846. ) 

Error to the Circuit Court for the District of Columbia. 

Opinion by Mr. Justice Woodbury,- 

In the examination of this case a defect has been discovered in 
the pleadings and verdict which was not noticed in the court below 
nor suggested by the counsel here. And the first question is 
whether, under these circumstances, it can be considered by us; 
and if it can be, and is a material defect, not cured or otherwise 
capable of being overcome, whether it ought to be made a ground 
for reversing the judgment and sending the case back for amend- 
ment and further proceedings. 

There can be no doubt that exceptions to the opinions given by 
courts below must all be taken at the time the opinions are pro- 
nounced. But it is equally clear that when the whole record is be- 
fore the court above, as in this case, any exception appearing on 
it can be taken bv counsel which could have been taken below. 
Roach V. Hulings, i6 Pet. 319. So it is the duty of the court to 
give judgment on the whole record and not merely on the points 
stated by counsel. Slacum v. Pomeroy, 6 Cranch, 221 ; Baird & 
Co. V. Maddox, i Call, 257; 16 Pet. 319. 

In United States v. Burnham, i Mason, 62, the court alone took 
notice of the defect which was the sole ground of its opinion. In 
Patteson v. United States, 2 Wheat. 222, it is stated that "the 
points made were not considered by the court, and judgment was 
pronounced on other ground ;" and Justice Washington says 
(p. 24) : "The court considers it to be unnecessary to decide the 
questions which were {irgued at the bar, as the verdict is so de- 
fective that no judgment can be rendered upon it;" and on that 
account the proceedings below were reversed. See, also, Harrison 
V. Nixon, 9 Pet., 483, 535. 

Statejnent of Facts. — I proceed, then, to consider the nature and 
character of the difficulty in this case appearing on the record. 
Since discovering it, an opportunity has been given to the counsel 
for the original plaintiff, which has been improved, to attempt to 
remove it by argument and authorities. But it still remains and 
consists in this. 
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The declaration is an action on the case, sounding in tortl It 
sets out no contract except one by way of inducement, made by 
Mr. Franklin, the predecessor in office of the defendant, and it 
then proceeds to make the gist of its complaint a wrongful and 
injurious neglect and refusal by the defendant to furnish a copy 
of certain laws to the plaintiff, as had been agreed by Franklin. 
We are required to take this view of the declaration, not only by 
the averments in it, but by both the present and past positions of 
the counsel for the plaintiff, that it was intended to be founded 
on a misfeasance. The plea, however, instead of being "not 
guilty," as was proper in such case (Com, Dig., Pleader), is non 
assumpsit, and the plaintiff below, not demurring thereto, nor 
moving for judgment notwithstanding such a plea, joined issue 
upon it, and the verdict of the jury conforms to the plea and issue, 
and merely finds "that the defendant did assume upon himself in 
manner and form," etc., and assesses damages "sustained by 
reason of the non-performance of the promise and assumption 
aforesaid." 

Beside the general reasoning in the books, that pleas amount- 
ing to the general issue should traverse the material averments in 
the. declaration, and, where the action is one on the case for a tort, 
should deny the tort by pleading "not guilty," it is laid down in 
most elementary treatises that "not guilty" is the proper general 
issue in such cases. See Com. Dig., Pleader. Beyond this, it has 
been actually adjudged in an action on the case, after full hearing, 
that no7i assumpsit was a bad plea. Xoble v. Lancaster, Barnes' 
Notes, 125. That action was tr.over, but being still an action on 
the case, the same principle applied. Nor is the difference merely 
formal or technical between actions founded in tort and in con- 
tract. I Chit. Plead. 229, 418. Because, when in tort or ex delicto 
a set-oft* is not admissible nor can infancy be pleaded as to one 
ex contractu, nor can a plea in abatement be sustained, that all 
concerned in the wrong are not joined, as it may be in counts on 
contracts, and a writ of inquiry must issue to ascertain the dam- 
ages, which is often unnecessary in suits on contract. A declara- 
tion is bad which unites a count in tort with one in contract. 2 
Chit. 229, 230 ; I Chitty, 625, note ; 4 D. & E. 794 ; 8 D. & E. 33. 

Various other cases analogous to this might be cited, which 
tend to show that the present plea is improper, but it is not deemed 
necessary, in this stage of the inquiry, to enlarge on that point; 
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and I proceed to the next and more difficult question, whether such 
a plea, though bad on demurrer, should not be considered as good 
after verdict, and cured by the statute of jeofails. 

As a general rule, all informality in a good plea is held to be 
cured by a verdict, and ought to be, in order not to delay, through 
a defect of mere form, what may seem to be just, i Levinz, 32; 
6 Mod. I ; Com. Dig., Pleader, 18; 6 Johns, i. 

Here, however, there appears to be no informality in a good 
plea. On the contrary it looks more like formality in a bad one. 
And if it be asked whether there are no cases or bad pleas which 
are cured by a verdict, we answer that several exist, but that they 
are cases where the pleas, though bad on demurrer, because wrong 
in form, yet still contain enough of substance to put in issue the 
material parts of the declaration. That is the test. 

In the opinion of the majority of the court the plea under con- 
sideration does not contain enough for that purpose; and my 
apology for examining this point somewhat more in detail must 
be found in tlie circumstance that the court are divided upon it. 

The provision by congress in relation to amendments is to be 
found in the thirty-second section of the judiciary act of Septem- 
ber 24, 1789 (i Stats, at Large, 91), and is similar to that in the 
^2 Henry VHL, but certainly not broader. See the former, in 
I Little & Brown's ed., 91, and the latter in i Bac. Abr., Amend- 
ment and Jeofail, B. 

Under both of these statutes it has frequently been adjudged 
that defects in substance are not cured by a verdict; *'for this," 
says Bacon (Abr., before quoted, E.), **wourd have ruined all pro- 
ceedings in the courts of justice; and a defect in substance, in 
a plea or verdict, is conceded, in all the books, to exist when they 
do not cover "whatever is essential to the gist of the action." 

The present plea, if tried by this test, seems not to be remedied 
by the verdict ; because, so far from traversing all that is essential, 
nothing is denied, unless it be the inducement. Thus .it traverses 
a promise simply ; but the only promise set out in the declaration 
is one introductory to those material averments, which, as before 
stated, are the wrongful and injurious acts of the defendant. So 
far from denying those acts, the plea entirely passes them by, 
and they are neither put in issue, nor a verdict returned upon them 
one wav or the other. It is true that, in some actions for a tort, 
a promise may be referred to in the declaration, which sometimes 
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will constitute one material fact among several others. But it is 
only one, and not the whole, nor is it the most material fact ; that 
being, in such cases, the misfeasance of the defendant. Nor does 
the verdict here find this one fact or promise such as averred in 
the inducement. There it is stated to be made by Mr. Franklin ; 
but, on the contrary, the verdict finds a promise made by the de- 
fendant. 

On recurring to precedents several are found which confirm 
these conclusions. In respect to pleas they show that, when so im- 
perfect and immaterial as this, they are not cured by verdict. And 
the reason generally assigned, and which pervades the whole, is 
that before mentioned, namely, that they do not cover or traverse 
all the gravamen of the declaration. Staple v. Heydon, 6 Mod. 
lo ; Willes, 532 ; Tidd's Pr. 827 ; Gilb. C. P. 146. 

Hence it has been decided that a plea of non assumpsit to an ac- 
tion of debt is not thus cured (Brennand v. Egan, 4 Taunt. 164; 
Penfold V. Hawkins, 2 Maule & Selw. 606), because it covers too 
little or is irrelevant. While in pursuance of the same rule it has 
been held that nil debet to assumpsit (i Hen. Bl. 664), and "not 
guilty" either to assumpsit (Cro. El. 470, and 8 Serg. & R. 441), 
or to covenant (i Hen. & Munf. 153), or to debt for a penalty 
(Coppin V. Carter, i B. & E. 462, note), are cured by a verdict be- 
cause they contain enough to put in issue all which is important in 
the declaration. 

In the present case the issue manifestly reaches only a part of 
the case and is therefore incurable (Hardress, 331) ; and it comes 
expressly within the definition of an immaterial issue, which is 
also incurable. Carth. 371 ; Bac. Abr., Verdict, K,, 2Levinz, 12; 2 
Saund. 319 ; 2 Mod. 137 ; Gould's PI. 506, 509. This is undoubted 
from Williams' definition in Bennet v. Holveck, 2 Saund. 319, a. 
He says : "An immaterial issue is where a material allegation in 
the pleadings is nbt answered, but an issue is taken on some point 
which will not determine the merits of the case, and the court is 
often at a loss for which of the parties to give judgment." 

So in Benden v. Manning, 2 N. H. 291, it is laid down on cir- 
cumstances like the present, that "if, instead of assumpsit, a 
speqial action on the case had been brought for misfeasance, it is 
very clear that no consideration need have been alleged or proved. 
The gist of such an action would have been the misfeasance, and 
it would have been wholly immaterial whether the contract was a 
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valid one or not." 5 D. & E. 143; 2 Wils, 359; I Saund. 312, 
note 2. 

If we should next compare this plea and issue in their substance 
with a few others less general that have been solemnly adjudged to 
be bad, and not cured by verdict, though found for the plaintiff, 
the result will be the same. 

It may be seen in Tryon v. Carter, 2 Str. 994, that, in debt on 
bond payable on or before the 5th of December, the defendant 
pleaded payment on the 5th of December, an issue being joined and 
found against him, the court still awarded a repleader, as it could 
not be inferred from these pleadings that payment may not have 
been made before the 5th. 

See another in Enys v. Mohun, 2 Str. 847, where, to covenant on 
a lease to C, averred to come by assignment to the defendant, the 
plea was that C. did not assign to him, and the verdict was for 
plaintiff. But the court awarded a repleader, as the issue found 
does not cover all the important points of the declaration, namely, 
that the lease may have come to the defendant, not from C. direct, 
but by mesne assignments. Same case in i Bamardiston, 182, 220. 
See also other cases. Yelv. 154; Beck v. Hill, 2 Mod. 137; Read 
V. Dawson, id. 139; Stafford v. Mayor of Albany, 6 Johns, i; 
Com. Dig., Pleader, i and 2, V., 5 ; Chit. PI. 625, 695 ; 6 D. & E. 
462; I Saund. 319, n. 

In Patterson v. United States, 2 Wheat. 225, Judge Washington 
lays down the whole law precisely as we view it in respect to a 
verdict varying materially from the issue, and which principle ap- 
plies equally well to a plea varying from the substance of the 
declaration. He says: "Whether the jury find a general or a 
special verdict, it is their duty to decide the very point in issue, and 
although the court in which it is tried may give form to a general 
finding so as to make it harmonize with the issue, yet if it appear 
to that court or to the appellate court that the finding is different 
from the issue, or is confined only to a part of the matter in issue, 
no judgment can be renderd on the verdict." And on error the 
proceedings below were reversed. 

After all this, it is hardly necessary to state further, by way of 
precedent, that in Noble v. Lancaster, Bames' Notes, 125, before' 
cited, this very point was decided. Non assumpsit, was pleaded 
to an action on the case (e. g., trover), and was held not to be 
cured by a verdict, but was bad in arrest of judgment. 
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Looking, then, to many precedents as well as correct principles 
in pleading, the issue presented and tried here is not only an im- 
proper one for the case, but not containing enough to cover all that 
is material in the declaration, and being thus imperfect in sub- 
stance, it "does not determine the right between the parties," and 
is not cured by the verdict or the statute of jeofails. 

A moment as to the defects in the verdict. It is difficult to see 
how an immaterial and bad plea can be cured by a verdict, which, 
as in this case, is quite as immaterial as the plea. Indeed, in some 
respects the verdict here compared with the declaration is more 
defective and irremediable than the plea. It is laid down in 
Comyn's Dig., Pleader, S., 24, that a verdict is even void if it be 
"variant from the declaration ;" and he gives as one illustration 
from 2 Roll. 703, r, 35, "in assumpsit, if he finds a different 
promise." 

In the present case the promise is found not only different from 
that laid in the declaration as inducement, but the verdict varies 
in other essential respects from the declaration, finding nothing 
of any of the misfeasance charged in it on the defendant. The de- 
fect here, then, is in the verdict as well as plea, and though a mere 
informality in the former is cured by the act of congress as to 
amendments (16 Pet. 319), yet the defect here is similar in both, 
and, as just shown, being on principle, in both, a defect in substance 
no less than form, is uncured. Stearns v. Barrett, i Mason, 170, 

and 2 Mason, 31. 

* *********** 

( Only so much of this case is reported as relates to common-law 
pleading.) 

•On the action of asstumpsit^ see Cases Nos. 10, 11, 12 and 15. 

On the requisites of a plea, see Cases Nos. 38, 49, 58, 59, Go, 60, 67, 68 and 69. 



Wilbur v. Abbot. 

Case No. 15. 
(Circuit Court for New Hampshire: 6 Federal Reporter, 814-816. 1880.) 

Opinion by Clark, D. J. 

In this case the defendant demurred to the plaintiff's declaration, 
and assigned several distinct causes therefor, three of which ap- 
ply to both counts in the declaration and two to the second count. 
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Those which apply to both counts are : First, that it appears that 
the said Edward A. Abbot, at the time of the rendition of said 
supposed judgment, was, and ever since has been, a citizen and 
resident of the state of New Hampshire; second, that it is not 
alleged and it does not appear that the said E. A. Abbot was duly 
cited to appear and answer to the said supposed suit, nor that any 
citation or other legal process was issued by or from said fifth 
district court to the said Joseph S. and Edward A. Abbot, or either 
of them, to appear and answer to said supposed suit, or that any 
process was served upon either of them, or that either of them did 
appear personally or by attorney ; and third, that it is not set forth 
what are the terms, nature or date of the supposed contract upon 
which the supposed judgment was founded, or the place at which 
the said supposed contract was entered. 

Those which apply to the second count alone are, in substance : 
First, that the second count contains several distinct causes of 
action ; and second, that it is so framed that the defendant is un- 
able to take any single and sufficient issue upon it and in answer 
thereto. These last two causes of demurrers are substantially the 
same that were allowed upon a former demurrer in this cause. 

The declaration has not been since amended in this particular, 
and as the court has not seen any reason to change its opinion they 
must be allowed now. The demurrer must be sustained also, for 
that there is no allegation in the declaration that either Edward 
A. Abbot or Joseph S. Abbot was served with any proper pro- 
cess, citation or notice of the suit in which the judgment was 
rendered, or that they appeared or answered thereto. Edward A. 
Abbot is described as of Concord, in the county of Alerrimack, 
and district of New Hampshire. There is no averment that at the 
time of the rendition of the judgment, and ever since, he has been, 
and now is, a citizen and a resident of said state of New Hamp- 
shire. Joseph S. Abbot is dead, and there is no distinct allegation 
of his residence anywhere, but he is described or alleged to be a 
partner of Edward, and if any presumption arises it is that he re- 
sided where Edward did, to wit, at Concord. This being so, and 
there beiqg no allegation of service upon either of the defendants, 
or of an appearance by either of them, the presumption is that the 
judgment is a nullity, because the process of the court cannot run 
beyond its territorial jurisdiction. It is contended that in a court 
of general jurisdiction, as the court of the fifth district of the 
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city of New Orleans is alleged to be, all things are presumed to be 
rightfully and legally done, and so if a judgment be rendered 
against a person it is presumed to be upon a proper notice; and 
this is so as to all persons within the jurisdiction of the court, when 
the proceedings are according to the course of the common law. 
This was expressly decided in Galpin v. Page, i8 Wall, 351. But 
the same case holds that this presumption is limited to the juris*- 
diction over persons residing within their territorial limits, and 
over proceedings which are in accordance with the course of the 
common law. The Abbots residing in New Hampshire when 
the judgment was rendered, no presumption can arise that they 
were duly served with notice of the suit in which the judgment 
was rendered, or that they appeared and answered thereto, for the 
reason that the fifth district court of the city of New Orleans is a 
court of general jurisdiction; nor are the proceedings of said 
court according to the course of common law. 

The only remaining cause of demurrer must be overruled. If 
the fifth district court of the city of New Orleans was a court 
of general jurisdiction, it would not be necessary to state the term, 
nature or date of the contract, nor where it was entered into, in 
order to give the court jurisdiction. Being a personal action it 
would follow the person. 

On the action of asmmpsitj see Cases Nos. 10, 11, 12 and 14. 
On foreign judgments, see Cases Nos. 9, 39, 46 and 73. 



McKenna v. Fisk. 

'lase No. 16. 

(1 Howard, 241-2.50. 1843.) 

Error to the Circuit Court for the District of Columbia. 

Opinion by Mr. Justice Wayne. 

Statement of Facts. — ^The declaration in this case contains, three 
counts. It is alleged in the first and third that the defendant, with 
force and arms, in the county of Washington, seized, took, de- 
tained and destroyed the goods and chattels belonging to the plain- 
tiff, and also the shanty or storehouse in which the goods were 
found, of the value of $2,000. The only difference in the counts 
is in the specification of the goods destroyed. In the second count 
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the defendant is charged with having, with force and arms, in the 
county of Washington, broke and entered a certain other shanty or 
temporary storehouse of the plaintiff, situate and being in the 
county of Washington. The defendant pleaded not guilty, and 
issue was joined on that plea. 

The plaintiff, on the trial, in support of his case, offered evidence 
to prove that the defendant, with a large force of armed men, 
came to the storehouse or shanty of the plaintiff in Allegheny 
county, Maryland, entered into the same, and took and carried 
away the goods and chattels stated in the declaration, etc., and 
other evidence was offered to show the value of the goods. The 
court refused to permit the evidence to be given to the jury. Upon 
an exception to this ruling the case is now before this court. 

It was first urged in argument that as the original writ in the 
case declared that the defendant, with force and arms, etc., broke 
into the storehouse of the plaintiff, etc., it was such a declaration 
of the nature of the complaint which the defendant was required 
to answer that it must be considered as the gist of each count, and 
that there was such a variance between the counts and the writ 
that it wouFd abate the writ. Admit that this fault exists, and that 
the nature of the plaintiff's demand must be mentioned in the writ, 
that the defendant may know before he appears in court the kind of 
complaint he is required to answer, and that the declaration after- 
wards filed, or the writ, or both, shall be deficient in some legal 
requisite, or shall contain irregularity, informality or mistake 
which would abate the writ, the defendant is not here in a situation 
to avail himself of the fault. He has pleaded not guilty. This 
plea refers to the counts and not to the writ. It puts the plaintiff 
to prove the material allegations in his declaration, and the de- 
fendant assumes by it to contest them. To allow, then, a de- 
fendant, after the general issue has been pleaded, to avail himself 
of any defect or mistake in the writ, or variance or repugnancy 
between the count and the writ, would be not to try the cause at 
issue, but would have the effect to take it from the jury and to 
place it before the court upon a point of pleading which has not 
been pleaded, and which is unconnected with the merits of the 
cause. Such mistakes, either in the writ or in a variance between 
the count and the writ, must be taken advantage of by, a plea in 
abatement. And if the mistake or fault is apparent on the face 
of the declaration, such as a misstatement of the cause of action, 
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it will be a good cause of demurrer. 3 Black. Com. 301 ; Com. 
Dig., Abatement, G., I., 8; Willes, 410; i Show. 91 ; i Salk. 212; 
Duvall V. Craig, 2 Wheat. 45, 55. The case, then, is not in a con- 
dition to enable the defendant to avail himself of the objection. 
But is there any such variance in this case? We think not. The 
writ mentions a trespass with force and arms upon the storehouse 
of the plaintiff, and the seizure and destruction of goods. This 
puts the defendant in possession of the complaint against him, or 
what he will be required to answer before he appears in court. It 
is but the commencement of the suit, and is sufficient if it advises 
the defendant of the cause of action, without those particulars 
which must be set out in the declaration, which, when filed, gives 
the defendant an opportunity to use any of those defenses or pleas 
to which he may be entitled by the rules of pleading. 

It was also urged that the venue laid in each of the counts was 
so imperfect that the evidence offered could not be received to 
support either of them. That it could not be received under the 
second count, for that was quare clausum fregit in the county of 
Washington, and the evidence proved a local trespass within 
another jurisdiction or sovereignty; and that it could not be re- 
ceived under the first and third counts, because, though they, 
might be counts for transitory causes of action, it was necessary 
to lay a venue where the trespass was committed with a scilicet, 
to let in the evidence at any other place of trial. The evidence 
offered as to the local count was certainly not competent ; but that 
is because the venue is local, and cannot be changed into any other 
county than where the trespass to the realty was done, and never 
can be carried out of the sovereignty in which the land is. But it 
is an established rule that, in transitory actions, a venue is only 
necessary to be laid to give a place for trial. Such a venue is in- 
dispensable ; for without, it would not appear in what county the 
trial was to take place, nor could a jury be summoned to try the 
issue. Com. Dig., Pleader, C, 20; i Cowp. 176, 177; 5 Terni R. 
620 ; 2 Lev. 227 ; Bacon's Abr., Venue, C. ; 3 Term R. 378. The 
venue for trial is a legal fiction devised for the furtherance of 
justice and cannot be traversed. So that if A. becomes indebted 
to B., or commits a tort upon his person, or upon his personal 
property in Paris, an action in either case may be maintained 
against A. in England, if he is there found, upon a declaration 
alleging a cause of action to have occurred in an English county, in 
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which the action is laid, without taking notice of the foreign place. 
I Cowp. 177-179. Lord Mansfield said: "But, as to transitory 
actions, there is not a color of doubt but that any action which is 
transitory may be laid in any county in England, though the matter 
arises beyond the seas. Mostyn v. Fabrigas, i Cowp. 161. In 
Doulson V. Matthews and another, 4 D. & East, 503 (a case in all 
its particulars like this), which was an action for entering the 
plaintiff's house in Canada, and expelling him, and in which there 
was a count for taking away his goods, Lord Kenyon nonsuited 
the plaintiff because the first count was local, and because he had 
not supported the second count by proof. Buller, J., also said : It 
is now too late for us to inquire whether it was wise and politic to 
make a distinction between transitory and local actions ; it is suffi- 
cient for the courts that the law has settled the distinction, and 
that an action qiiare clausum fregit is local. We may try actions 
here which are in their nature transitory, arising out of a transac- 
tion abroad, but not such as are in their nature local. In Rafael 
V. Verelst, 2 W. Black. 1055, which was a trespass, committed in 
the dominions of a foreign prince, De Grey, C. J., said : Crimes 
are in their nature local, and the jurisdiction of crimes is local. 
And so as to the rights of real property, the subject being affixed 
and immovable. But personal injuries are of a transitory nature 
and sequuntur forum rei. And though in all declarations of tres- 
pass it is laid contra pacem regis, yet that is only matter of form 
and not traversable. The same doctrine in respect to' local and 
transitory actions has been repeatedly affirmed in the courts of the 
states of this Union, i Stra. 646 ; 2 W. Black. 1070 ; i Cowp. 176 ; 
4 Term Rep. 503-507; Cowp. 587; 6 East, 598, 599; Com. Dig., 
Action, 177; I Cowp. 161, 177, 178, 184, 344; 2 H. Black. 145, 
161; Co. Litt., a, n. i; 3 Term Rep. 616; 7 Term Rep. 243; i 
Saund., n. 2; Clen v. Hodges, 9 Johns. 67; Gardner v. Thomas, 
14 Johns. 134. It then appears from our books that the courts in 
England have been open in cases of trespass upon real property 
to foreigners as well as to subjects, and to foreigners against 
foreigners when found in England, for trespasses committed 
within the realm and out of the realm, or within or without the 
king's foreign dominions. And it also appears from the au- 
thorities which have been cited, that in a transitory action of tres- 
pass it is only necessary to lay a venue for a place of trial, and that 

such venue is good without stating where the trespass was in fact 
8 
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committed, with a scilicet of the county in which the action is 
brought. 

The courts in the District of Columbia have a like jurisdiction in 
trespass upon personal property with the courts in England and 
in the states of this Union, and, in the absence of statutory pro- 
visions in the trial of them, must apply the same common-law 
principles which regulate the mode of bringing such actions, the 
pleadings, and the proof. It is our opinion that the exception 
taken by the plaintiff to the ruling of the court, in respect to the 
evidence excluded, must be sustained, and we direct the cause to 
be remanded for further proceedings. 

On local and transitory actions, see Case No. 8. 
On the action of trespass, see Gases Nos. 20 and 62. 
On variance, see Cases Nos. 55, 69 and 75. 



Williamson v. Ringgold. 

Case No. 17. 
(Circuit Court for the District of Columbia: 4 Cranch C. C, 39-67. 1830.) 

Opinion by Cranch, C. J. 

Statement of Facts. — This is a replevin for the plaintiff's goods, 
taken on a fieri facias, against John Wells, Jr., at the suit of 
Thomas Carberry, issued" out of this court. Mr. Morfit, for the de- 
fendant, has moved the court for a return of the goods under the 
act of assembly of ]\Iaryland, 1785, ch. 80, § 14 (and also for a 
venditioni exponas), because the goods were, as it is said, in the 
custody of the law, and therefore could not lawfully be replevied, 
whether the plaintiff in replevin was, or was not, the owner of the 
goods at the time of the taking, and whether they were taken by 
the marshal out of the actual possession of the plaintiff in re- 
plevin, or out of the actual possession of Wells, the debtor in the 
execution. It is understood to be admitted in argument, that the 
goods were the property of the plaintiff in replevin, at the time 
of the taking by the defendant, and that the defendant took them 
to satisfy the execution against Wells. It is not stated whether 
they ever had been in the possession of the plaintiff, nor whether 
they were taken from the actual possession of Wells, or from the 
actual or constructive possession of the plaintiff. 
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If the goods never had been in the possession of the plaintiff, 
they must be returned to the defendant under the act of assembly, 
1785, ch. 80, § 14, upon a rctorno habendo bond being given by the 
defendant ; for that act strongly implies that the return to the de- 
fendant is to be ordered of course ; unless the defendant obtained 
the possession "forcibly or fraudulently;" or that the possession 
having been first in the plaintiff, "was got, or retained by the de- 
fendant, without proper authority or right derived from the plaint- 
iff ;" in which case the court is authorized "to refuse to order a re- 
turn to the defendant, until a judgment is given in the action." 
But, upon such return, when ordered, the defendant must give 
bond and security to restore the goods to the plaintiff, if such 
should be the judgment of the court. If, therefore, the plaintiff 
cannot show that the defendant took the goods out of his actual or 
constructive possession, the return must be ordered, of course, 
to the defendant. CuUum v. Bevans, 6 Har. & Johns. 471. 

The motion for a return, upon the ground that goods in the 
custody of the law are not to be replevied, is, in effect, a motion 
to quash the replevin ; for if the return should be ordered, it must 
be without bond; and such an order would be of course, if the 
plaintiff in replevin were the debtor in the writ of fieri facias; 
for the law, in that respect, is well settled in this country as well 
as in England. But it is not well settled, either there or here, that 
a man cannot maintain replevin for his goods taken out of his 
actual or constructive possession by an officer, to satisfy an execu- 
tion against a third person. In some of the states it is well settled 
that he can. But in Maryland, the court of appeals has lately 
delivered a solemn opinion that he cannot, in the case of Cromwell 
V. Owens, 7 Har. & Johns. 60, 61. 

In England, it will be found that every case adduced in support 
of the rule, that replevin will not lie for goods in custody of the 
law, are cases where the plaintiff in replevin was the debtor him- 
self. It is said to be a rule founded upon the policy of the law ; 
and the reason given by Gilbert on Replevin, 161, in the very pas- 
sage relied upon in support of the rule, is, that "it would be troub- 
ling the execution awarded, if the party on whom the money was 
to be levied should fetch back the goods by a replevin ; and, there- 
fore, they construe such endeavors to be a contempt of their juris- 
diction; and upon that account commit the offender." Goods 
seized and held by a trespasser cannot, surely, be said to be in cus- 
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tody of the law, except as against the trespasser himself, when 
they are seized in execution. The policy of the law refuses him 
the right to question the validity of the judgment, or to deny his 
interest in the property, by any means that would defeat or delay 
the execution; but it does not refuse a third person the means of 
protecting his rights from illegal violation. 

The general rule is that replevin will lie wherever trespass will 
lie for taking the plaintiff's goocls. There is, however, this differ- 
ence between trespass and replevin, that trespass will lie upon 
possession alone; but replevin requires property in the plaintiff. 
All that is necessary to support the action is property in the plaint- 
iff, either general or special, and a wrongful taking from the plaint- 
iff's possession, either actual or constructive. The idea suggested 
by Blackstone, and repeated by several other elementary writers, 
that replevin will only lie for goods taken by distress, has no foun- 
dation. I have not found it supported by a single adjudged case. 
On the contrary, the cases are abundant, from the time of the year 
books to the present moment, in which replevin has been sup- 
ported for goods not taken by distress. Blackstone (3 Com. 145, b.) 
says : "The wrongful taking of goods being thus most clearly an 
injury, the next consideration is, what remedy the law of England 
has given for it. And this is, in the first place, the restitution of 
the goods themselves, so wrongfully taken, with damages for the 
loss sustained by such unjust invasion; which is effected by ac- 
tion of replevin.'* "This obtains only in one instance of an un- 
lawful taking, that of a wrongful distress." For this assertion he 
cites no authority whatever ; and it is believed none can be found. 

Baron Gilbert, whose treatise upon the law of replevins was 
published some years before Blackstone's Commentaries, defines 
the writ of replevin thus: "A replevin is a justicial writ to the 
sheriff, complaining of an unjust taking and detention of goods or 
chattels, commanding the sheriff to deliver back the same to the 
owner, upon security given to make out the injustice of such tak- 
ing, or else to return the goods and chattels." Gilbert on Re- 
plevins, 58. Sellon, vol. 2, p. 153, following Blackstone, says: 
"Replevin is a remedy grounded upon a distress; for goods are 
only replevisable when they have been taken by way of distress." 
But he cites no authority except Co. Lit. 145, which gives no coun- 
tenance to such a doctrine. It only shows that replevin is the 
proper remedy in cases of distress for rent ; but not that replevin 
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will not lie for goods not distrained. On the contrary, Lord Coke 
says, that when the defendant claims property, although upon the 
plaint the sheriff cannot try the question, "yet the plaintiff may 
have a writ de proprietate probanda, directed to the sheriff, to try 
the property ; and if, thereupon, it be found for the plaintiff, then 
the sheriff to make deliverance (for so be the words of the writ) ; 
and if for the defendant, he can no further proceed. But that is 
but an inquest of office ; and, therefore, if thereby it can be found 
against the plaintiff, yet he may have a writ of replevy to the 
sheriff ; and if he return the claim of property, etc., yet it shall pro- 
ceed in the court of common pleas, where the property shall be put 
in issue and finally tried." This passage shows that replevin will 
lie to try the title to goods which have been wrongfully taken from 
the possession of the plaintiff. In the action of replevin, neither 
the writ nor the declaration says anything of the goods being taken 
as a distress. The injury complained of is that the defendant took 
and unjustly detains the plaintiff's goods, not that he took them 
for any particular purpose. 

In the case of Shannon v. Shannon, i Sch. & Lef. 327, Lord 
Redesdale says, "Mr. Justice Blackstone's definition of the action 
of replevin is certainly too narrow. Many old authorities will be 
found (in the books) of replevin being brought where there was 
no distress." "It is an action founded on a taking, and the right 
which the party from whom the goods were taken has to have 
them restored to him, until the question of title to the goods is de- 
termined." 

In the case of Meany v. Head, i Mason, 322, Mr. Justice Story 
said : "At common law a writ of replevin never lies, unless there 
has been a tortious taking, either originally or by construction of 
law, by some act which makes the party a trespasser ah initio," In 
Ilsley V. Stubbs, 5 Mass. 283, Mr. C. J. Parsons said : "The de- 
fendant, to support his plea, has argued that replevin at common 
law does not lie, unless where goods are taken by distress as a 
pledge. It is true that anciently replevin was generally sued out 
to replevy cattle taken by distress as a pledge;. but, in fact, re- 
plevin lies for him who has the general or special property in chat- 
tels, against him who has wrongfully taken them." So, in Shea- 
rick v. Huber, 6 Bin. 2, which was replevin against the purchaser 
of the plaintiff's goods, at the sheriff's sale, under a iicri facias 
against a stranger, Mr. C. J. Tilghman said : "No doubt but re- 
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plevin is the proper form of action ; for although, in England, this 
form of action has been generally confined to cases of goods dis- 
trained for rent, yet, with us it has been used in all cases where 
chattels, in the possession of one person, have been claimed by an- 
other/' So, in Woods v. Nixon, Addison, 134, the president of the 
court of common pleas said: "The practice in Pennsylvania has 
been to issue replevin in all cases where a man claims property de- 
tained from him." So, in 2 Wheat. Selwyn N. P. 896, Selwyn 
savs "that Blackstone's definition is too narrow :" and Mr. Whea- 
ton, in his note, says "that replevin lies for any tortious taking of 
goods from the possession of the plaintiflF, and not in case of a dis- 
tress only, is well settled in England, and has been recog^nized and 
adopted as sound doctrine, by the supreme court of New York." 

Dane, in his Abridgment, vol. 5, p. 515, speaking of Blackstone's 
definition, says, "it has been truly observed that this definition is 
too narrow." "The writ is founded on a taking and the plaintiff's 
right to have the goods restored to him until the question of title 
to them is determined." And Daniel Dulany, in his opinion given 
in the year 1771, in the case of Coursey v. Wright, i Har. & McH. 
396, says : "The case supposed would exemplify the very definition 
of replevin; *a remedy, provided by the law, for the specific re- 
covery of personal property unjustly taken and detained ;* though 
Blackstone says, very erroneously, that replevin is only in one in- 
stance uf unlawful taking, that of a wrongful distress." In the 
case of Hopkins v. Hopkins, 10 Johns. 373, Mr. C. J. Kent said : 
"The action of replevin is grounded on a tortious taking, and it 
sounds in damages, like an action of trespass, to which it is ex- 
tremely analogous, if the sheriff has already made a return (of the 
goods) and the plaintiff goes only for damages for the caption." 

Comyns (Dig. Replevin, A.) says: "Replevin lies of all goods 
unlawfully taken." So, in the case of Pagnburn v. Patridge, 7 
Johns. 143, Mr. Justice Van Ness, in delivering the opinion of the 
supreme court of New York, said : "The opinion I expressed, on 
the trial of this cause, that replevin lies only in the case of an un- 
lawful distress, was a mistaken one. The passage to that effect in 
Blackstone's Commentaries is not warranted by the books. This 
action is usually brought to try the legsjity of a distress ; but it will 
lie for any unlawful taking of a chattel. Possession by the plaint- 
iff, and an actual, wrongful taking by the defendant, are the only 
points requisite to support the action; and none of the cases de- 



WILLIAMSON V. KINGGOLD. 119 

« 
• 

fining the nature of the action confine it specially to the case of a 
chattel taken under pretense of a distress. The old authorities are, 
that replevin lies for goods taken tortiously, or by a trespasser, 
and the party injured may have replevin or trespass at his elec- 
tion. This is so laid down by Gascoigne, J., 7 H. 4, 28, b ; and by 
Danby, J., 2 E. 4, 16; and by Brian, J., 6 H. 7, g; and these dicta 
are citecf as good in law in Bro. Ab., tot. Replevin, pi. 3.6, 39, and 
in Rol. Ab., tit. Replevin, B. The same rule was admitted by the 
judges in Alason v. Dixon, i Jones, 173, and in Bishop v. Mon- 
tague, Cro. Eliz. 824. Similar language is held in many of the 
modern authorities, and particularly by Baron Gilbert, Baron 
Comyns, and Lord Redesdale. The opinion of the latter is re- 
ported by Schoales and Lefroy, in which he lays down the law 
with peculiar accuracy and precision." The case from 6 H. 7, 9, 
is thus stated by Brooke, Replevin, pi. 36 : "A man takes my goods 
as a trespasser. I may have replevin, although the trespasser has 
, property by the tort, for this is of the property which I had at the 
time of the caption ; but I cannot have detinue, for that is of the 
property which is in me at the time of the action brought. (Per 
Brian) : "The case from the Year Book, 7 H. 4, 28, b, is abridged 
by Brooke, tit. Replevin, pi. 15, where he says : "By some replevin 
will not lie for beasts taken contra pacetn; but, per Gascoigne, he 
may have replevin or trespass." The case from 2 E. 4, 16, is thus 
abridged by Brooke, tit. Replevin, pi. 39 (per Danby).: "when a 
trespasser takes my goods, I may have replevin, for I may affirm 
the property in me, or I may have trespass, and disaffirm the prop- 
erty. Note. — That by him, where a man delivers his goods to 
W. N., and a stranger takes them, yet the bailor may give them to 
another and the gift is good. Littleton, contra, for the property 
is in the stranger ; and he said well, as it seems ; and yet that re- 
plevin lies, is good law, for this is of the property that was in him 
at the time of the caption ; but in the other case, the property was 
not in him at the time of the gift." These cases are also cited by 
Rolle, in his Abridgment, tit. Replevin, B. 2, as good law. He 
also says (tit. Replevin, c. i) : "If the cattle of i man are manuring 
and agisting my land, levant et coucliant, and are taken by stran- 
gers, I may have replevin. 42 E. 3, 18 ; 21 H. 8, 14, b; 11 H. 4, 17, 
and 2 E. 3, 44." The case of Leonard v. Stacy, 6 Mod. 68, was 
replevin for goods of w4iich the plaintiff had been cheated. 

It is admitted on all hands that "property in the defendant," or 
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even "in a stranger," is a good plea. It follows, therefore, that 
when the property is taken by the defendant, from the possession 
of the plaintiff, under the claim of title, replevin is the proper ac- 
tion to try that title. But the plaintiff in replevin cannot be sup- 
posed to know, beforehand, what pretense the defendant may set 
up as an excuse for the taking ; and whether that excuse be true or 
not cannot be known until the trial, so that it cannot be said, in 
any case where the taking of the plaintiff's goods has been from 
the possession of the plaintiff himself, that replevin will not lie. 
It is true, that in many such cases of taking, replevin cannot be 
maintained, because upon the trial, it may turn out that the taking 
was lawful ; but still, in those cases, replevin is the proper action 
to try the lawfulness of the taking, and the court will not quash 
the writ before that question is decided, unless the writ shall have 
been issued under such circumstances as to be a contempt of tlie 
court. Gilbert on Replevin, i6i. This happens when the im- 
proper interference of one of the parties in the cause obstructs the 
execution of the judgment of the court. In such a case it is con- 
sidered as a constructive contempt. The general rule, then, is 
clearly established, that replevin will lie for every wrongful taking 
of the plaintiff's goods out of his possession. 

But there is said to be an exception to this general rule, and 
that is, where the goods are in the custody of the law. It may be 
well here to inquire, in what cases goods are said to be "in the cus- 
tody of the law :" i. When cattle are justly seized for rent arrear, 
or for damage feasant, and impounded, but not before they are im- 
pounded. Thus, Gilbert on Replevin, pp. 6i, 62 (ed. 1757), says: 
"'Tis to be observed that there are two things complained of in 
this writ, viz., the taking and detention of the pledges, as the words 
of the writ express it, qua^ cepit et in juste detinct; but what is prin- 
cipally contraverted in replevin is, whether the taking be just or 
not. For there are but two cases wherein a distress, justly taken, 
whether for rent or damage feasant, can be unlawfully detained. 
The first is, where the arrears of rent, or amends for the damage, 
are tendered to the party distraining ; and this tender must be made 
before the beasts arc impounded ; for when the beasts are in the 
custody of the law, the person distraining cannot be said unlaw- 
fully to detain what is in the custodv of the law." 2. \Vlien cfoods 
are distrained for fines or taxes, or by way of execution upon con- 
victions before inferior tribunals, they are in the custody of the 
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law ; as in The King v. The Town Clerk of Guilford, 8 Mod. 208 ; 
Marriot v. Shaw, Comyns' Rep. 274, and Rex v. Monkhouse, 2 
Str. 1184, which were convictions under the game laws. Win- 
nard v. Foster, 2 Lutw. 119 1, where goods were taken by attach- 
ment, to enforce payment of the judgment of an inferior court. 
Aylesbury v. Harney, 3 Lev. 204, where a silver cup was seized, 
upon a condemnation by justices of the peace, under the excise 
acts, for the non-entry of strong waters. Gins v. Dams, 2 Lutw. 
1 179, where cattle were taken by a warrant of two justices, for a 
poor rate ; Clift's Entries, 636, for a militia fine ; Levinz's Entries, 
152, on a conviction of fraud upon the excise; Lukin v. Eve, 
Moore, 89, for amercement in a court leet ; Co. Ent. 570, b, 572, a, 
573» a; Fletcher v. Ingram, 5 Mod. 124; Stephens v. Haughton, 2 
Str. 847; Tott V. Ingram, i Brownlow, 185, 189. So, for breach of 
a by-law. Winch. Ent. 90; 3 Wils. 155. So, for a poor-rate. Mil- 
ward V. Coffin, 2 W. Bl. 1330. So, for a judgment of commis- 
sioners of sewers, Pritchard v. Stephens, 6 T. R. 522. These were 
all cases where the goods were clearly in the custody of the law, 
and yet there was no question that replevin would lie. In many 
of them the plaintiff recovered, and in all of them the causes ap- 
pear to have been tried upon their merits, except the case of Rex 
v. Monkhouse, 2 Str. 11 84, where the court granted an attachment 
against the under-sheriff for granting a replevin for goods seized 
under a conviction, by an inferior tribunal for deer stealing. It is 
a very short note of a case, and it does not appear whether the 
replevin was quashed, nor whether the officer was punished for the 
contempt. But in a preceding case, Rex v. Burchett, i Str. 567, 
which was replevin for goods taken upon a distress, under the 
game laws, the court discharged the rule to show cause why an at- 
tachment should not issue against the officer who issued the 
replevin, and refused to set aside or quash the replevin. S. C. in 8 
Mod. 208. The reason given for discharging the rule was, "that it 
was only a contempt to the inferior jurisdiction of the justices, 
and, in that case, the B. R. never interposes." 

A third case, where goods are said to be in the custody of the 
law, is, where they have been seized in execution, upon a writ of 
fieri facias, or attachment issuing from a superior court. 

In this case, it is admitted on all hands that the debtor himself 
will not be permitted to replevy them out of the hands of the 
officer ; but this cannot be on the ground that the goods are in the 
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custody of the law, for they are equally in the custody of the law 
when distrained and impounded for rent arrear, or for damage 
feasant, or for taxes, or for fines, or by way of execution of the 
judgments of inferior tribunals ; and yet the books are full of cases 
of replevin for goods thus seized, and in custody of the law. It is 
only upon the ground of constructive contempts of court, out of 
court, that the superior tribunals in England have restrained the 
issuing of a replevin, where the debtor, or any party to a suit in 
those tribunals, has attempted to obstruct the execution of their 
judgments. Thus Gilbert (on Replevin, i6i) says, "If a superior 
jurisdiction award an execution, it seems that no replevin lies for 
the goods taken by the sheriff by virtue of the execution, and if 
any person should pretend to take out a replevin and execute it, the 
court of justice would commit them for a contempt of their juris- 
diction, because, by every execution the goods are in the custody 
of the law, and the law ought to guard them; and it would be 
troubling the execution awarded, i-f the party on whom the money 
was to be levied should fetch back the goods by a replevin; and 
there fore they construe such endeavors to be a contempt to their 
jurisdicticMi, and upon that account, commit the offender. But if 
any inferior jurisdiction issues an execution, a replevin will lie 
for the goods taken by that execution ; because the inferior juris- 
diction, being restrained within particular limits, the officer wha 
took the goods is obliged to show that he took the goods within 
those limits ; and that the inferior court which issued the execution 
did not exceed their authority in issuing it. Besides, an inferior 
court cannot commit for contempt out of the court ; and hence it is 
that the officer of an inferior court is to show by what authority he 
took the goods. Thus, in a replevin the defendant was put to jus- 
tify by a condemnation before a justice of peace for not entering 
of strong waters ; and a warrant, on that, for levying 20 s. fine on 
the plaintifT." Aylesbury v. Harvey, 3 Levinz, 204. 

The distinction here taken between the proceedings of courts of 
superior and inferior jurisdiction is very just, because everything 
is presumed to be within the cognizance of a court of superior 
jurisdiction which is not clearly shown to be out of it ; and nothing 
is presumed to be within the cognizance of the inferior tribunal 
unless clearly shown to be wiiliin it. Hence, prima facie, the pro- . 
ceedings of a court of general jurisdiction are right : but those of a 
court of limited jurisdiction are wro!ig unless everything appears 
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upon the face of the proceedings which is necessary to give juris- 
diction to the tribunal. Therefore, as the debtor is not bound to 
admit more than appears on the face of an execution issuing from 
a court of limited jurisdiction, and as such executions do not, on 
their face, show all that is necessary to support the jurisdiction, 
he is permitted to put the officer or the creditor upon the proof of 
that jurisdiction ; and the means afforded him is a writ of replevin, 
to try the lawfulness of the distress, or of the caption of the goods. 
It is true that the judgment and the execution of an inferior or 
limited tribunal are as valid, in all matters within its jurisdiction, 
as those of a court of general jurisdiction; but the question of 
jurisdiction of an inferior tribunal is always open ; and he cannot 
be "construed*' to be guilty of a contempt, who only takes the 
usual legal means of trying the lawfulness of that seizure of his 
goods which has been made under the process of a court of doubt- 
ful jurisdiction. It is only where the issuing or the service of the 
writ of replevin can be punished as a contempt of the court from 
which the execution issued, that the books show that replevin will 
not lie for goods taken in execution. The books, however, are 
incorrect in saying that in such cases replevin will not lie. They 
only mean to say th-at the party serving the writ will be liable to 
attachment for his contempt in obstructing the execution of the 
judgment of the court, and that the court will perhaps quash the 
writ which is the means of that obstruction. The additional 
reason, therefore, given by Gilbert is a sound one, why the rule 
is only applicable to goods taken by execution from the superior 
courts; to wit, that they only can punish for constructive con- 
tempts out of court. The ideas of Gilbert upon this point are 
strongly supported by Chief Baron Eyre, in giving his opinion in 
the case of Cawthorne v. Campbell, cited in Anstruther's Reports, 
pp. 206, 212. The question was upon the authority of the court 
of exchequer to remove into that court, from another court, an 
action of trespass brought against the commissioners of excise. 
The Chief Baron placed the authority to remove the cause upon 
the ground of the action being a contempt of the prerogative of the 
king in relation to his revenue; and, in p. 212, speaking of a case 
decided in the time of Henry VII, he says, **In this, they evidently 
proceeded upon a general analogy to the proceedings in other 
courts; for there is no court that suffers its process, either to be 
insulted or to be materially interrupted ; and whenever this is at- 
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tempted, it is a contempt upon which the court proceed to grant at- 
tachments in the first instance." "But that this jurisdiction is not a 
very novel thing, nor this a single instance, we may collect from- 
other cases that are very clearly established ; namely, that if a man, 
at this day, there being a seizure in order to condemnation, was to 
presume to replevy the goods, it would be a contempt of the court 
for which an attachment would be granted instantly." "So if a 
distress is taken for a fee-farm rent, or other duty to the crown, it 
is considered a contempt to replevy ; and an attachment will issue 
upon it, as appears by the case of The King v. Oliver, in Bunbury, 
14." "Originally, therefore, it seems to me, that to call into 
question, or in any manner to interrupt the course of the pre- 
rogative jurisdiction, was treated as a contempt of the process of 
the court, and proceeded against immediately as such." 

The only cases cited in support of the rule that goods taken in 
execution cannot be replevied are cases of contempt; unless the 
loose dictum of Bacon in his Abridgment, tit. Replevin, C, 
respecting Bradshaw*s Case, and the dictum of Mr. Justice 
Powell, there referred to, can be called cases, where none of the 
facts of the case are stated, nor any book referred to in which 
they can be found. Bacon says, upon his own authority, that "it 
was ruled, in the case of one Bradshaw (T. 12 W. 3, in C. B.), 
that when an act of parliament orders a distress and sale of goods, 
this is in the nature of an execution, and replevin does not lie ; but 
if the sheriff grants one, yet it is not such a contempt as to grant an 
attachment against him.. And Powell, Justice, said he remembered 
a case in the exchequer, where a distress was taken for a fee-farm 
rent due to the king, yet, upon debate in the court, no attachment 
was granted, though it was the king's case." In these cases there 
was neither an actual nor a constructive contempt of the authority 
of any court ; for the first case supposes a distress and sale under 
an act of parliament; and the other was a distress for rent; when, 
therefore, it is said, that in such cases replevin will not lie, I under- 
stand the expression to mean no more than that replevin cannot 
be maintained. Thus, it is said generally that replevin lies only 
for a wrongful taking ; meaning that it can be maintained in such 
case only ; not that it will not lie to try the question whether wrong- 
ful or not. 

In the note in the new edition of Bacon's Abridgment (Phila. 
181 1, vol. 6, p. 56), it is said: "A replevin does not lie for goods 
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seized by warrant of a justice of the peace upon a conviction for 
destruction of the game, etc. Semb., 2 Mod. Cas. 208, 209." This 
reference is, no doubt, to the case of The King v. The Town Clerk 
of Guilford, reported in i Mod. Cas. (8 Mod.) 208, 209, B. R., 10 
Geo. 1724, which was this: "One Burchett was convicted by a 
justice of peace for keeping dogs, nets, and ferrets to catch conies, 
not being qualified, etc. And by a warrant from the said justice, 
his goods were distrained for the forfeiture ; and whilst they were 
in possession of the constable, and before they were sold, the town 
clerk granted a replevin to take them from the constable. And now 
it was moved to set the replevin aside, because goods, thus taken 
by distress on such convictions, are irrepleviable; and for an at- 
tachment against the town clerk. "The court would not set aside 
the replevin; but made a rule to show cause why an attachment 
should not go." This case appears again in Strange, 567, under the 
name of Dominius Rex v. Burchett, thus: "The court ordered 
an attachment nisi against the town clerk of Guilford, and a de- 
fendant convicted on the game act, for granting and issuing out a 
replevin for goods distrained for the penalty; but on showing 
cause at the next term when Eyre, Justice, only was present, he 
discharged the rule, because it was only a contempt to the inferior 
jurisdiction of the justices, and in that case, B. R. never inter- 
poses." This case, then, is a direct authority against the principle 
which it is cited to establish ; for the court both refused to quash 
the replevin and to issue an attachment of contempt for issuing it. 
There is also in the same edition of Bacon's Abridgment, vol. 6, 
p. 56, this other note a. to the case of Bradshaw, there cited : "But 
now, in such cases, it is considered as a contempt for a party to 
replevy; and an attachment will issue upon it. Rex. v. Oliver, 
Bunb. 14." I have not seen Bunbury's report of that case ; but it 
is a case of a fee-farm rent due to the king, cited by Chief Baron 
Eyre, in the case in Anstruther, before mentioned. It was a pre- 
rogative case in the exchequer, and therefore gives no support to 
the rule respecting goods taken in execution from an inferior court ; 
except, that it shows contempt, and not mere custody of the law, 
is the ground of the rule. The note goes on further to say, that 
"replevin does not lie for goods distrained on a conviction for deer- 
stealing ; and if a sheriff grants it, an attachment shall go against 
him. Rex v. Monkhouse, 2 Str. 1184." The whole case in 
Strange is in these words: "The court granted an attachment 
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against the under-sheriff of Cumberland for granting a replevin 
of goods distrained on a conviction for deer-stealing." This is the 
whole case; and yet it seems to be the principal authority upon 
which all the books rely to support the principle that goods taken 
under an execution from an inferior court cannot be replevied ; al- 
though in many preceding cases of that kind, as we have before 
seen, replevin was maintained. 

Mr. Durnford, in his note to the case of Pearson v. Roberts in 
Willes* Rep. 672, in controverting the position of Chief Baron 
Gilbert that replevin will lie for goods taken by an execution 
issued by an inferior jurisdiction, says that **the two reasons given 
by Gilbert by no means warrant it." "His first reason," says Mr. 
Durnford, "fails, if the officer took the goods within the limits of 
the particular jurisdiction, and if the inferior c^ourt did not exceed 
their authority in issuing the execution; in short, if it be a legal 
execution regularly executed." Surely Mr. Durnford could not 
mean to say that this is a reason why replevin should not lie to try 
the question whether the goods were taken within the limited 
jurisdiction, and whether the court did not exceed its jurisdiction 
in issuing the execution. If he did, it is a petitio principii. As well 
might he say that for goods lawfully taken as a distress for rent, 
replevin will not lie, in order to ivy the question, whether lawfully 
taken or not. 

The question which Gilbert was discussing was not whether 
replevin could be maintained for goods lawfully taken in execu- 
tion, but whether it will lie for goods taken in execution, whether 
lawfully or unlawfully; that is, whether the plaintiff will be per- 
mitted to commence that sort of action to try the lawfulness of the 
taking, and to get back his goods while that question shall be pend- 
ing. Mr. Durnford's argument only goes to show that the plaintiff 
would not be entitled to recover upon the trial, not that he might 
not commence the suit. "And with regard to the second reason," 
Mr. Durnford says, "it does not follow, because an inferior court 
cannot commit for a contempt out of court, that therefore a re- 
plevin will lie; the want of authority to inflict one particular (and 
that an extraordinary) punishment for doing the thing does not 
prove that the thing itself may be legally done." Here is the 
begging of another principle, to wit, that the rule is not grounded, 
as Gilbert supposed, upon the doctrine of constructive contempts. 
If the rule be grounded entirely upon that doctrine, then the rule 
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does not apply to those tribunals towards which there can be no 
constructive contempt. 

Mr. Durnford observes, "The only authority cited by 'Gilbert in 
support of this opinion is the case of Aylesbury v. Harvey, 3 Lev. 
204, of which," he says, "it is suflScient to observe, ist, that this 
•question was neither agitated at the bar nor decided by the bench ; 
and 2d, that the judgment of the court was against the plaintiff in 
replevin." Now, it was because the question was not agitated nor 
decided by the bench, that Gilbert cited it as authority that when- 
ever the defendant in replevin justifies under the authority of a 
tribunal of Hmited jurisdiction, he must show that he took the 
goods within the limits, and that the inferior court did not exceed 
its jurisdiction; and that replevin will lie for goods taken under 
the authority of such a limited jurisdiction. For it will be seen by 
the pleadings in that case, which are given at full length in 
Levinz's Entries, 152, that the defendants had able counsel, and 
that their plea sets forth every particular necessary to give jurisdic- 
tion to tlie court, and to justify the caption of the goods; w-hich 
particularity would have been unnecessary if it were sufficient 
merely to show that the goods w^ere taken under an execution issued 
by such a court. That such a point should not have been sug- 
gested, either by the bar or the bench, is strong evidence th^it such 
was not then the law. Mr. Durnford proceeds : "But in opposi- 
tion to this opinion" (of Gilbert) "may be placed Bradshaw's 
Case, 6 Bac. Ab. 55 ; Rex v. The Sheriff of Leicestershire, i 
Barnard, B. R., no; Rex v. Monkhouse, 2 Str. 1184; and Rex v. 
Burchett, id., note i." The case of Bradshaw has been mentioned 
before as being very loosely reported. It merely states "that a dis- 
tress and sale, under an act of parliament, is in the nature of an 
execution, and replevin does not lie ; yet the issuing of it is no con- 
tempt." The particular circumstances of the case and the grounds 
of the decision are not stated, nor what effect the decision had 
upon the cause ; whether to quash the writ, or to guide the jury in 
their verdict, or to arrest the judgment. So loose a case cannot be 
considered as entitled to any authority. 

The next case arrayed against the Chief Baron is Rex v. The 
Sheriff of Leicestershire, reported, as it is said, in i Barnardiston's 
Reports of Cases in B. R. no. This case I have never seen. Mr. 
Durnford has not given us the substance of it ; but it is sufficient to 
say, with Lord Kenyon (i East, 642), "that Barnardiston was a 
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bad reporter;" and with Lord Mansfield (2 Burr., 1142), that "it 
was marvelous to those who knew the sergeant and his manner of 
taking notes, that he should so often stumble upon what was 
right ; but yet that there was not one case in his book which was 
so throughout." 

The next case which is to put down the authority of Gilbert is 
Rex V. Monkhouse, before mentioned, and reported in two lines 
and a half. These, and the case of Burchett, said to be in a note 
to the case of Rex v. Monkhouse, in Str. 1 184, but which is not in 
my edition, and which, no doubt, is the case which I have already 
cited from 8 Mod. 208, 209, and Strange, 567, constitute the whole 
array, in opposition to the deliberate opinion of Gilbert, in a well 
considered treatise upon the subject, supported by the large 
number of cases already cited, and many more, which I have 
omitted to notice, in which replevin has been maintained for goods 
taken by way of execution of the judgments of inferior tribunals. 
Mr. Dumford, indeed, cites two cases which are against him, and 
endeavors to avoid their force. The first is Milward v. Coffin, 2 
W. Bl. 1330, which was replevin for goods taken under a warrant 
of distress by two justices of the peace for poor-rates. The de- 
fendant justified under the statutes of 43 Eliz. and 17 Geo. 2, as 
overseers of the poor; and judgment was rendered for the plaint- 
iflF. Mr. Durnford supposes he evades the force of this case by 
saying that the justices exceeded their authority; and that "the 
goods were not, in contemplation of law, taken under an execu- 
tion." But that could not be ascertained until the trial; and it 
was to try that very question that the writ was issued and held to 
lie. If the justices had jurisdiction, the goods were taken under 
an execution; if they had not jurisdiction, they were not. This 
was the very point tried in the cause, and to try which the writ was 
issued; so that replevin will lie, whether the justices have jurisdic- 
tion or not, because it must lie before that question can be decided. 
The other case cited by Mr. Durnford is Pritchard v. Stephens, 6 
T. R. 532, which was a rule to show cause why a replevin for 
goods taken under a warrant of distress, granted by commissioners 
of sewers, should not be quashed. The counsel in support of the 
rule contended that the goods in question could not be replevied 
at all, and cited the following passage from Callis, 200 (a book 
which I have never seen) : "If, upon a judgment given in the 
king's court, or upon a decree made in this court of sewers, a writ 
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or warrant of distringas ad reparationem, or of that nature, be 
awarded, and the party's goods be thereby taken, these goods 
ought not to be delivered by replevin, to be taken either out of this 
court or out of any other court of the king ; because it is an execu- 
tion out of a judgment." And the counsel stated that Callis, in 
page 197, takes a distinction between those goods that remain in 
the custody of the officer under the seizure, and those that after- 
wards come into the hands of a purchaser, saying that the former 
are not replevisable ; and that Callis, also, in page 195, in dis- 
tinguishing inferior from superior courts, says of the former, "a 
replevin doth not lie, and ought not to be granted from the sheriff 
or any of his deputies, for that the Sewer is a judicial court of 
record, and of greater authority than the power of the sheriff, 
which, in these cases, is but ministerial." The counsel on the other 
side said, "It is not necessary to controvert the opinions of Callis, 
which have been relied on by the defendant (though it might be 
shown, if necessary, that those opinions are not tenable), because 
no judgment was in fact given by the commissioners of sewers." 
The court said that, "at all events, this was a reason why they 
ought not to interfere in this summary way by quashing the pro- 
ceedings, but should leave it to the defendant to put his objection 
on record in a formal manner ; and in the course of the argument 
Lord Kenyon, C. J., expressed very strong doubts respecting the 
opinions cited from Callis." The rule was discharged, and we have 
heard no more of the cause. These opinions of Callis, respecting 
which Lord Kenyon expressed such strong doubts, are the very 
opinions which Mr. Durnford attempts to support in his note to 
the case of Pearson v. Roberts. But it is not true, as Mr. Durn- 
ford alleged, that the only authority cited by Gilbert was the case 
of Aylesbury v. Harvey. He cited also the case of Winnard v. 
Foster, Lutwyche, 1191; Rastell's Entries, 275 (probably a mis- 
print for 553) ; Bro. Abr., Replevin, pi. 22 ; 38 Eliz. 3, 3 ; Lev. Ent, 
152, all strongly supporting his opinion. The case of Winnard v. 
Foster, Lutw. 1191, was replevin for a cow, a stack of hay, and a 
pike of hay. The defendant made cognizance, as bailiff of the 
sheriff, and set forth, in his cognizance, that the cow and hay 
were in the possession of one Nathaniel Day. That one Will- 
iam Dawson, at a county court of said county, produced a writ 
of justicies to the sheriff, by which he was commanded to justice 
the said Nathaniel Day that he render to the said William Dawson 
9 
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ii4, which he owed him, etc., etc., stating, in a minute manner, 
all the proceedings in the county court ; the levying the plaint ; the 
summons delivered to the bailiff and his return ; the failure of Day 
to appear ; the order for attachment by his goods, and the service 
thereof upon the goods in question as the goods of the said 
Nathaniel Day. The plaintiff replied that, at the time of the cap- 
tion, he was in possession of the cow and hay as of his own goods 
and chattels, and denied that Nathaniel Day was possessed of 
them as his goods and chattels at the time of caption ; upon w^hich 
traverse the issue was joined ; and the jury found the issue for the 
defendant as to the cow, and for the plaintiff as to the hay ; and 
the plaintiff had judgment for the damages and costs as to the 
hay, and the defendant had judgment for the return of the cow 
and for his costs. This case shows that replevin will lie for goods 
taken by attachment from an inferior court; and that it was sup- 
posed, at least by the defendant's counsel, necessary to set out, in 
the plea, minutely, all the circumstances which gave jurisdiction to 
the court under whose process the defendant justified the caption. 

The ancient forms of entries and pleadings are evidence of the 
law. Gilbert referred to Rasteirs Entries, although the page 275, 
cited, is evidently a mistake, yet in folio 553, we find the form of 
an avowry for an amercement or fine in the lete, hundred, or torn, 
in which everything necessary to show the jurisdiction is minutely 
set forth with all the circumstances of time, place, etc. He also re- 
ferred to Levinz's Entries, 152, which contains the pleadings at 
large in the case of Aylesbury v. Harvey, cited by him from 3 
Levinz, 204. He also referred to Bro. Ab., tit. Replevin, pi. 22, 
which contains an abridgment of the Year Book, 28 Eliz. 3, 3, in 
these words (translated) : "Replevin: the defendant avowxd for 
this, that he had recovered 38 s. in the court baron, by plaint 
there, and these beasts were delivered to him in execution of the 
judgment, and issue taken that they were not delivered to him in 
execution." These authorities, cited by Gilbert, are, to my mind, 
much more satisfactory in favor of his opinion than those cited by 
Mr. Durnford are against it. 

It seems to me very clearly, that the rule contended for (to the 
extent to which it has been actually carried by adjudged cases) is 
not founded upon the fact alone that the goods are in the custody 
of the law ; but upon the right and duty of the court to enforce its 
judgment against the parties to the suit, and upon its power to 
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punish as for a contempt, any endeavor, by a party, to obstruct or 
defeat the execution. And I find my opinion strongly cor- 
roborated by that of the celebrated Maryland' lawyer, Daniel Du- 
lany, in the case already alluded to, of Coursey v. Wright, in i 
Har. & McH. 394. The question which he was discussing was, 
whether Thomas Coursey could have brought replevin against T. 
Wright, while he, T. Wright, had possession of the property under 
his replevin against John Coursey. Mr. Dulany said, "I have 
little doubt but he might." The transaction being inter alios, as it 
cannot aifect the right, so neither can it affect the remedy, which 
is inseparable from the right. The cases in 8 Mod., Gilbert and 
Strange, proceed on a peculiar principle. When goods belonging 
to a defendant are taken in execution on fieri facias, or by distress, 
on conviction, they being in the custody of an officer, acting under 
the mandate of authority, are in the custody of the law for the very 
purpose that justice may be done ; but if the replevin by the de- 
fendant were allowable, the views of justice might be disappointed, 
and the very object of the judgment destroyed ; but if the property 
of a stranger should be taken, it would be a wrong, and conse- 
quently the thing taken would not be in the custody of the law. In 
the first instance it would be incongruous for the law to allow a 
process to defeat its ends ; but in the second, very agreeable to its • 
principles that a man should not suffer an injury from the act of a 
stranger. Execution authorizes the officer only to make, or levy 
the debt or penalty, out of the chattels of the defendant ; but in 
taking, for the purpose, the chattels of another person, he acts 
without authority. If the sheriff, on a fi, fa. against the effects of 
A., takes and sells the goods of B., the owner may sue him. i 
Burr. 31. In replevin, the plaintiff shows the cattle of a stranger 
for the cattle of J. D., and the officer takes them, he is a trespasser. 
2 Roll. Ab., tit. Replevin, 431. "In case of distress for rent ar- 
rear, the goods, from the first taking, are in the custody of the law, 
and not merely in the distrainer, 3 Bl. 146 ; but their being in this 
custody does not prevent the suit by replevin ; on the contrary, the 
suit is most proper in the very instance. When replevin is brought, 
the defendant may defend his possession, if he has property, by the 
writ de proprietate probanda. As he has the means to secure his 
possession, and as if the plaintiff in replevin should fail, the de- 
fendant may be entitled to a retorno habendo, it might be reason- 
able (as full justice might be obtained without it) to say that the 



132 THE FORMS OF ACnONS. 

defendant in replevin should not, during the pendency of the suit, 
bring replevin on his part, as it would tend to infiniteness. But 
the case of a stranger is very different. He cannot make himself 
party to the suit; entitle himself to the writ de proprietate pro- 
banda, 2 Roll. Ab. 431, or to a return, in any event of the suit. 
Not being provided for, or having the means of security afforded 
him on the suit, he consequently has a remedy by action against 
the possessor; for there cannot be an irremediable right; and it 
would shock the first principles of justice to allow that what A. B. 
may do shall deprive C. of his right. The true legal ground of re- 
plevin is the unjust taking and detaining of personal property ; and 
of the remedy, that the owner may be specifically restored to it, 
and compensated for the injury from the unjust detention." "A 
denial of justice is injustice; suspension is deprivation for the 
time. Injury is not denominated from its degree." In Maryland, 
the opinions of Mr. Dulany, when deliberately given, have ranked 
almost, if not quite as high in the scale of authority, as cases ad- 
judged in the highest tribunals of the state during his time. That 
which I have cited recommends itself to every reflecting mind by 
its sound sense combined with its sound law. 

In the present case it is not necessary to decide whether re- 
plevin will lie for goods taken in execution issued by a court of 
limited or inferior jurisdiction, because the execution against 
Wells was from this court, which is a court of general jurisdiction. 
It became important, however, to investigate that doctrine, with a 
view to ascertain the ground upon which the rule rests, that goods 
taken in execution cannot be replevied, and the extent of that rule. 
It is with that view only that the note of Mr. Durnford has been 
so minutely examined. 

With regard to the extent of the rule, I have found no adjudged 
case, except that of Cromwell v. Owens, 7 Har. & Johns. Rep. 55, 
in which the rule has been extended to a third person, whose goods 
have been taken out of his actual or constructive possession, to 
satisfy the debt of another person. All the cases of replevin cited 
in support of the rule are cases in which the debtor himself was 
plaintiff in replevin. Such was Pearson v. Roberts, Willes' Rep. 
672 ; Milward v. Caffin, 2 H. Bl. 1330, cited in Pearson v. Roberts, 
and all the cases cited in Mr. Durnford's note to that case, namely, 
Aylesbury v. Harvey, 3 Lev. 204 ; Bradshaw's Case, Bac. Ab., Re- 
plevin, c. ; Rex v. Sheriff of Leicestershire, I Barnard, B. R. no; 
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Rex V. Monkhouse, 2 Str. 1184; Rex v. Burchett, id. note i, and 
Pritchard v. Stephens, 66 T. R. 522. So, also, were the other cases 
of replevin cited by the defendant's counsel in the case of Crom- 
well V. Owens, except the case of Ladd v. North, 2 Mass. 514, 
which was replevin by a third person ; but no question was made 
whether it would lie. The case of Thompson v. Button, 14 Johns. 
84, is decidedly against the rule in the extent contended for; be- 
cause the replevin was sustained and judgment rendered for the 
plaintiff. But there the plaintiff was not the debtor in the execu- 
tion, and the goods were taken out of the possession of the plaintiff. 
The case of Eaton v. Southby, Willes, 136, was a replevin by the 
vendee of the sheriff for corn sold under an execution against a 
former tenant, and distrained by the landlord for arrears of rent 
due from a subsequent tenant, the corn having been sold before 
it was res^ped, and distrained after it was cut, and before it was 
fit, in the course of husbandry, to be carried away by the vendee. 
The question was, whether the corn could be distrained under those 
circumstances ; and the court was of opinion that it could not, even 
if it had not been taken in execution, because the former tenant, 
being tenant at will, and his tenancy determined by his death, he 
had a right to keep the com on the ground until, in the usual 
course of husbandry, it was fit to be carried away. The only part 
of that case applicable to the present is the dictum, "that goods 
taken in execution, or distrained for damage feasant, are in the 
custody and under the protection of the law, and therefore cannot 
be distrained for rent," which dictum, in regard to goods taken in 
execution, is not supported by the reference to Co. Lit. 47 a. 

The case of Alexander v. Mahon, 11 Johns. 185, cited in Crom- 
well V. Owens, was an action of trover, and was probably cited for 
a similar dictum, that goods, seized under execution, are in the 
custody of the law, and therefore not distrainable ; and for the 
reason assigned. "For it is repugnant, ex vi termini, that it should 
be lawful to take the goods out of the custody of the law." In that 
case the goods were lawfully taken in execution, and therefore 
were in the custody of the law ; but it would be equally repugnant, 
ex vi termini, to say that goods unlawfully taken and detained 
were in the custody of the law. The case of Palgrave v. Windham, 
I Str. 212, was an action upon the case by a landlord against the 
officer who took the tenant's goods in execution, and removed them 
from the premises without paying one year's rent to the landlord ; 
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and I do not find in it any point or dictum applicable to the case of 
Cromwell v. Owens, in which it was cited. The case of Buxton 
V. Home, i Shower, 174, was debt upon a judgment. The de- 
fendant pleaded that he was taken in execution and permitted to es- 
cape with the consent of the plaintiff, which plea was adjudged bad 
on demurrer. There seems to be nothing in that case applicable to 
the case in which it was cited, or to the present. 

The next case cited in Cromwell v. Owens is Farr v. Newman, 4 
T. R. 640, 651. The question in that case was, whether the sheriff, 
upon a fieri facias against the executor for his own proper debt, 
could make the money out of the goods of the testator in the 
hands of the executor to be administered, and so force him to a 
devastavit, after notice by a creditor of the testator that he had 
judgment against the executor, de bonis testatoris, and an execu- 
tion which he was about to levy on the same goods. Jt was an 
action upon the case against the sheriff for a false return of nulla 
bona testatoris upon that execution. The judgment of the court 
(Duller, J., dissenting) was for the plaintiff. The page 640, re- 
ferred to in Cromwell v. Owens, contains a part of Mr. Justice 
Buller's argument against the opinion of the court ; and probably 
the following passage was cited : **How is the sheriff to try any 
one of these questions ? It should be enough to him that the goods 
are in the possession of the debtor, ana used by him as his own. 
When the plaintiff's execution came to the sheriff's hands they 
could not take these goods under it. The writ commanded the 
sheriffs to levy the debt of the goods and chattels of the testator in 
the hands of Reid and wife to be administered. These goods were 
not then in their hands, but they were in the hands of the sheriff, 
and in custodia legis; and in Holt, 643, and i Shower, 174, it was 
resolved by Holt, C. J., that goods being once seized and in custody 
of the law could not be seized again by the same or any other 
sheriffs." "So the sheriff cannot take goods which have been 
distrained. Tulley et al. v. Peachey, Hill, 23 ; Geo. 3." But to this 
Lord Kenyon, C. J., answered, in p. 651, "As to the expression 
cited from Shower to show that goods once seized cannot be seized 
again, it must mean, when they are legally seized ; for if anything 
happen to disaffirm the first seizure, and to show that it was not 
legal, it is considered as no seizure in law ; and the word seizure 
is. in such a case, misapplied." 

The case of Turner v. Fendall, cited from i Cranch, 117, does 
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not seem to have any bearing, upon the case. Nor do the other 
cases of Ball v. Ryers, 3 Caines' Rep. 84, and Sturtevant v. Bal- 
lard, 9 Johns. 337. The case of Ilsley v. Stubbs, 5 Mass. 280, was 
replevin against a defendant who had obtained possession of the 
goods by replevin against a third person. The defendant pleaded 
that fact, and that his suit against the stranger was still pending. 
This plea was adjudged bad on demurrer. If there was anything 
in that case applicable to the case of Cromwell v. Owens, it was 
against the party who cited it; for the judgment was in favor of 
the plaintiff in replevin against the defendant, who claimed protec- 
tion under the rule that the goods were in custody of the law, 
they having been delivered to him by replevin, and he having given 
bond to return them in case it should be so adjudged. But it is 
probable that it was cited for the dictum of C. J. Parsons, that 
"replevin lies for him who has the general or special property in 
chattels, against him who has wrongfully taken them ; but chattels 
in the custody of the law cannot, at common law, be replevied, as 
goods taken by distress upon a conviction before a justice, or goods 
taken in execution." "But if the goods are wrongfully taken by 
virtue of legal process, the remedy of the owner was by action of 
trespass or trover against the officer. For the common law would 
not grant process to take from an officer chattels which he had 
taken by legal process already issued ; but the common law has, in 
this respect, been altered by the statute of 1789, c. 26, § 4. This 
statute authorizes the suing of a replevin against the officer for 
chattels which he has attached or seized in execution, provided the 
plaintiff in replevin be not the debtor. This alteration of the com- 
mon law has been productive of much practical inconvenience, but 
it must rest with the wisdom of the legislature to decide whether 
the common law in this respect should or should not be restored. 
As a general principle, the owner of a chattel may take it by re- 
plevin from any person whose possession is unlawful, unless it 
is in the custody of the law, or unless it has been taken by replevin 
from him by the party in possession." 

All this is mere dictum, not at all necessary to the decision of 
the question before the court. It has already been shown that 
goods in the custody of the law may be replevied ; as in the case 
of goods distrained and impounded for rent, or damage feasant, or 
for poor-rates, or for fines upon convictions before justices of the 
peace and other inferior tribunals ; and that in every case where it 



136 THE F0EM8 OF ACTIONS. 

has been adjudged that goods taken in execution could not be 
replevied, the debtor himself was the plaintiff in replevin. But the 
chief justice (for whom, while living, I had the highest respect, and 
whose memory I revere) proceeded to say, "If goods are wrong- 
fully taken by virtue of legal process, the remedy of the owner was 
by action of trespass or trover against the officer." No goods can 
be taken by virtue of process which does not authorize tlie taking 
of them; nor can the process authorize a wrongful taking. 
Beverly v. Lambert, i Wash. 308, 310, 312. If then the goods 
were wrongfully taken, they could not be taken by virtue of the 
process. The execution only authorizes the officer to take the 
goods of the debtor. If he take the goods of a stranger, he may 
take them under color of the execution, but not by virtue of the 
execution. If he took them by virtue of the execution he would 
be a trespasser, which the chief justice admits he would be. 

Again, the chief justice says, "For the common law would not 
grant process to take from an officer, chattels which he had taken 
by legal process already issued." If the word "by" means "by au- 
thority of," then the taking by the officer was rightful ; and if so, 
the proposition is correct as a proposition, but not as a reason why 
the owner of the goods, wrongfully taken by the officer, should 
be confined to his action of trespass or trover. The chief justice 
further states that the common law in that respect was altered by 
the statute of Massachusetts which authorizes the suing of a writ 
of replevin against the officer for chattels seized by him in execu- 
tion, provided the plaintiff in replevin be not the debtor. Of the 
correctness of that proposition I doubt, i. Because it was never a 
rule of the common law that goods in the custody of the law could 
not, for that reason alone, be replevied, as has been already shown. 
2. Because no adjudged case has been found in the English books 
in which it has been decided that a stranger to the execution could 
not maintain replevin against the sheriff for wrongfully taking his 
goods for the debt of another. 3. Because, at the time of the 
passing of the first colonial statute of J^Iassachusetts, in 1641, the 
law was well settled in England, that in many instances, where 
goods were in the custody of the law, they might be replevied ; as 
in the case of goods distrained and impounded, either with or 
without good cause. Co. Lit., 47 b.- Goods distrained for an 
amercement in a court-leet. Lukin v. Eve, Moore, 88, 10 Eliz. An. 
1567; Joyner v. Skippe, Co. Ent., 570 b., Pasc. 36, Eliz. An. 1593, 
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in communi Banco, Rotulo, 1260. And Lord Coke, in his preface, 
says, "That for thy further satisfaction, learned reader, ever}* 
precedent hath a true reference to the court, yeare, term, number, 
roll, and record where the precedent is to be found." And Ash- 
hurst, J., in Farr v. Newman, 4 T. R. 648, says that the form of 
proceedings and judgment" is of greater authority than even ad- 
judged cases ; because the writs and records fonn the law of the 
land." So in Kingston v. Bayly, Co. Ent. 572 a, Trin. 30, Eliz. Rot. 
1012, C. B. Anno 1588; Hassell v. Wilkes, Co. Ent. 573 a, Mich. 8, 
Jac. Rot 21 19, Anno 1610; Godfrey's case, 11 Co. 43, Mich. 12 
Jac, Anno 1614; Freeman v. The Abbot of Ramsay, cited in 11 
Co., 43 a, from the Year Book 10 E. 3, fol. 9 and 10, Anno 1336; 
Griesley's Case, 8 Co. 38, Trin. 30, Eliz. Anno. 1588; Potter v. 
Gray, Cro. Eliz. 245, ^lich. 33, 34, Eliz. Anno 1591 ; Tott v. In- 
gram, I Brownlow, 185, 4 Jac. Anno 1606; Godfrey v. Bullein, i 
Brownlow, 189, 8 Jac. Anno 1610; Aylesbury v. Harvey, 3 Lev. 
204; Lev. Ent. 152, S. C, 36 Car. 2, Anno 1684, for goods taken 
upon ^ conviction under the excise acts. Winnard v. Foster, 2 
Lutwyche, 1190, Trin., 3 Wand. M., Anno 1691, for goods at- 
tached for a debt in the county court. Gins v. Dams, 2 Lutwyche, 
1 179, Hill. 9 W. 3, Anno 1697, for goods taken under a warrant of 
two justices of the peace for non-payment of a poor-rate. Fletcher 
V. Ingram, 5 Mod. 127, Trin. 7 W. 3, Anno 1695, for an amend- 
ment by a court-leet, for not serving as constable. Clift's Ent. 636, 
for goods taken by distress for a militia fine. And even as late as 
4 Cro. I, Anno 1718, in the case of Marriatt v. Shaw, Comyns' 
Rep. 274, replevin was maintained for goods taken for a fine upon 
conviction by a justice of the peoce under the game acts. All these 
were cases of replevin for goods in the custody of the law, and yet 
no question was made whether replevin would lie, although 
brought by the debtors themselves. These cases (and many more 
might be cited) extend from the Year Book of Edward the 3r, in 
1336, to 4 Geo. I, in 17 18 — more than three and a half centuries. *- 

The first case which I find in which the question was started 
whether replevin would lie in such cases is that of Bradshaw, 
mentioned in Bac. Ab., Replevin, C, as having been decided Trin., 
12 W. 3, in C. B., where "it was ruled that when an act of parlia- 
ment orders a distress and sale of geods, this is in the nature of an 
execution, and replevin does not lie ; but if tlie sheriff grant one, 
yet it is not such a contempt as to grant an attachment against 
him." 
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But, as before observed, it does not appear whether the court 
quashed the replevin, or whether judgment was given* upon de- 
murrer to the avowry, or whether it was an instruction to the jury 
upon the trial. At all events it was a rule applicable only to one 
of the many cases in which goods may be in the custody of the law ; 
and was a case in which the debtor was plaintiff in replevin. This 
case, however, was ruled in the year 1700. The first statute of 
Massachusetts on the subject of replevin was passed in 1641 ; and 
as the law then was that replevin would lie in cases of distress by 
way of execution of the judgments of inferior tribunals, the 
statute of Massachusetts of 1641 was rather in restraint of the 
common law than in enlargement of it, when it authorized replevin 
in all cases of "cattle or goods impounded, distrained, seized, or 
extended, unless it be upon execution after judgment, or in pay- 
ment of fines." 

The act of 1720, which excepts distress made by a proper officer 
for any tax, fine or forfeiture, was but an affirmance, in that 
particular, of the statute of 1641. Whether the statute of 1641 
was construed by the court to except the case of goods of a stranger 
taken in execution does not appear. From the words of the act 
itself, it would seem to be the most natural construction to confine 
the exception to goods of the debtor, taken on execution ; because it 
says, "after judgment." Against whom? The most obvious an- 
swer is, against the plaintiff in replevin. The 4th section of the 
act of 1789, c. 26, seems to corroborate this construction, for it 
takes for granted the right of the third person to replevy his goods 
wrongfully seized by the officer, and only regulates the manner and 
process, and designates the tribunal by which it shall be done. It 
says "that when any goods or chattels shall be taken, distrained or 
attached, which shall be claimed by a third person, and the person 
thus claiming the same shall think proper to replevy them," he 
may sue replevin from the common pleas, in the county where 
taken, distrained or attached, and in a form prescribed in the act. 
5 Dane, Ab. 517, 519. For these reasons, with great deference to 
the profound learning of the late chief justice of Massachusetts, I 
must doubt whether the statute of 1789, c. 26, § 4, altered the com- 
mon law in regard to the goods of a third person wrongfully taken 
in execution. • 

It may, perhaps, be said that no such case is to be found in the 
Englisli books in which replevin has been maintained against the 
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sherifJf; and that, if "laid, as per schedule, and replevied," was a 
good return to a fieri facias, it would be found in the "Retoma 
Brevium." One answer, however, will serve for both these objec- 
tions. In England, under the statute of Marlbridge (53 H. 3, 
c. 21), the application for a replevin is to be made to the sheriff 
himself, who has the goods in his possession under the fieri 
facias, and who, if a third person claims the property, has the 
power of summoning a jury of inquest to inquire to whom the 
property belongs. Dalton, 146; Gilbert on Execution, 21, cited in 
Farr v. Newman, 4 T. R. 633. If, upon that inquest, it be found 
for the third person, the sheriff will restore it to him, and be justi- 
fied in his return of nulla bona upon the fieri facias, so that the 
whole purpose of replevin is thereby answered. If the jury should 
find that it is the property of the debtor, he may go on to sell it, 
and the finding will mitigate damages in an action of trespass, if 
the goods seized should happen not to be the defendant's. Farr v. 
Newman, 4 T. R. 633. But, in this country, it has not been the 
practice of the marshal to summon a jury to try the question of 
property ; if he has any doubt, he may require a bond of indemnity 
from the plaintiff. If the marshal here has no power to summon a 
jury to inquire of the property, justice seems to require that the 
owner should have his writ of replevin, if there be no positive rule 
of law to the contrary. 

I have examined the dictum of the chief justice in the case of 
Ilsley V. Stubbs with the more minuteness, because it seems to 
be relied upon by the court of appeals in Maryland, as the main 
support of the dictum, in the case of Cromwell v. Owens, "that in 
no case whatever will replevin lie against an officer for goods taken 
in execution under lawful process." This proposition extends to 
the case of a stranger's goods wrongfully taken out of the posses- 
sion of the stranger himself, by an officer, to satisfy the execution 
against the debtor. The case of Cromwell v. Owens was that of a 
stranger's goods taken out of the possession of the debtor, and that 
was the only case decided. The general proposition, so broadly 
laid down by the court, was mere dictum. It is not authority 
further than it was applicable to the case then before the court. 
That very respectable tribunal has taken the proposition to be uni- 
versally true, that goods in the custody of the law cannot be re- 
plevied ; and that goods wrongfully taken by an officer of the law% 
under color of lawful process, are in the custody of the law, al- 
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though the officer in taking them was guilty of a trespass, and al- 
though he is liable for damages for every moment that he detains 
them in that supposed custody of the law. This would, indeed, 
be an incongruity. There cannot be a wrongful custody of law. 

When goods are seized in the possession of the debtor, it may 
well be doubted whether replevin can be maintained ; yet there does 
not seem to be any reason why it should not lie (that is, be sued 
out) , to try the question of possession at the time of the caption as 
well as of title to the property. The possession may be equivocal, 
as in the case of Clarke v. Skinner, 20 Johns. 465, where actual 
possession was in the debtor, but the right of possession was in 
the third person, the owner, the plaintiff in replevin. So, in 
Thompson v. Button, 14 Johns. 84, the goods were supposed by the 
court to have been taken out of the possession of the plaintiff in 
replevin, and not of the debtor ; and the court intimated a strong 
opinion that if they had been taken out of the possession of the 
debtor, the replevin could not have been maintained. In the case 
of Clarke v. Skinner, 20 Johns. 465, Mr. Justice Piatt, who seems 
to have considered the case well, and who gave the reasons of his 
opinion very fully, said : "I am of the opinion that replevin lies in 
favor of any person whose goods are taken by a trespasser. As to 
John Clarke (the debtor), the goods were in the custody of the law, 
and therefore irreplevisable ; but, in my judgment, the law does not 
deny the remedy by replevin to any person whose goods are taken 
from his actual or constructive possession by a wrong-doer." "The 
rule, I believe, is without exception, that wherever trespass will 
lie, the injured party may maintain replevin." "Baron Coniyns 
says, replevin lies of all goods and chattels unlawfully taken (Com. 
Dig., Replevin, A.) ; though (Replevin, D.) he says replevin will 
not lie for goods taken in execution.*' "This last proposition is cer- 
tainly not true without important qualifications. It is untrue as to 
goods Haken in execution,' when the fieri facias is against A., and 
the goods are taken from the possession of B. By *goods taken in 
execution,' I understand goods rightfully taken, in obedience to the 
writ; but, if through design or mistake, the officer takes goods 
which are not the property of the defendant in the execution, in 
the true sense of the rule laid down by Baron Comyns." "By con- 
structive possession, I mean a right to reduce the chattel to imme- 
diate possession." And in page 470 he says : "The general rule is 
that the plaintiff must have a general or special property in him at 
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the time of the unlawful taking of which he complains ; that is, he 
must either have the actual possession, or the right of reducing it 
to his actual possession, at the time of the tortious taking. If goods 
be taken on a fieri facias, as the property of the defendant named 
in the execution, and the writ is from a court of competent juris- 
diction, and not void from any defect on its face, the officer, as 
against such defendant, is never a trespasser nor a wrong-doer. 
As to such defendant, the property is in the custody of the law, 
and he is precluded by the judgment against him." "But such rea- 
soning has no application to the rights of a stranger whose prop- 
erty has been wrongfully taken on kn execution against another 
person." "In every adjudged case that I have found, where it was 
held that goods 'taken in execution,' or goods *in the custody of the 
law,' could not be replevied, that doctrine has been applied to cases 
where the defendant in the execution was plaintiff in the replevin." 

In the case of Mulholm v. Cheney (Addison, 301), the president 
of the court of common pleas in Pennsylvania expressed the same 
opinion. In the above case of Clarke v. Skinner, Spencer, C. J., 
and Woolworth, J., concurred with Mr. Justice Piatt, but they 
rested their decision solely on the ground that the goods were to 
be deemed as taken from the actual possession of the plaintiff in 
replevin, who was not the defendant in the execution. 

The general rule, as before observed, is, that replevin will lie 
wherever trespass will lie for taking the plaintiff's goods. The 
facts necessary to maintain the suit are, property in the plaintiff, 
either general or special, and a wrongful taking of the goods out of 
the plaintiff's possession, either actual or constructive. The pos- 
session must be such as would maintain trespass. If the original 
taking would be lawful, or if the possession never was in the plaint- 
iff, an unjust detention alone will not maintain replevin (Gardner 
V. Campbell, 15 Johns. 401; 2 Wheat. Selwyn, 896), unless at- 
tended by some act which would make the defendant a trespasser 
ab initio, Meany v. Head, I Mason, 322 ; 5 Bac. Ab., Replevin, F. 

I am aware of the cases of Badger v. Phinney, 15 Mass. 359, 
and Baker v. Fales, 16 id. 147, but am not satisfied that they can be 
supported upon principles of common law, however correct they 
may be under the statutes of Massachusetts." "The whole personal 
property is liable to execution, except wearing apparel." "But the 
absolute property of those goods must be in the debtor ; and there- 
fore, if the sheriff takes the goods of a stranger, though the plaint- 
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iff assures him they are the defendant's, he is a trespasser, for he 
is obliged at his peril to take notice whose the goods are ; and, for 
that purpose, may impanel a jury to inquire in whom the property 
of the goods is vested ; and this, it is said, shall excuse him in an 
action of trespass. 2 Bac. Ab., C. 4; Keilway, 119, 120: Bro., tit. 
Trespass, 99 ; Dalt., Sheriff, 146 ; Bro., tit. Pledges, 28 ; Dyer, 67 b, 
in margin. When no other person has the right of possession, the 
property draws after it the possession in law, and possession is 
implied in him who has the right of possession. Gordon v. Harper, 
7 T. R. 12, 13 ; Ward v. Macauley, 4 id. 489. The books are full of 
authorities that trespass will lie against the officer who takes a 
stranger's goods in execution, either out of the actual or con- 
structive possession of the plaintiff. Hallett v. Byrt, Carthew, 381, 
where Lord Holt says : "There is a difference between replevin and 
other process of law, with respect to the officers ; for, in the first 
case, namiely, in replevin, they are expressly commanded what to 
take, in specie ; but, in writs of execution, the words are general, 
namely, to levy of the goods of the party, and therefore 'tis at their 
peril if they take another man's goods ; for, in that case, an action 
of trespass wall lie." So, in the Year Book, 11 H. 4, 91, cited in 2 
Rolle's Ab. 552: *Tf a bailiff of a court attach the party by the 
goods of another man,, trespass lies against him, for he ought to 
take notice of the goods of the party." "So, if he attach the serv- 
ant, by the goods of his master, being in possession of the servant. 
II H. 4, 90 (b), 91, (b). The law is the same, if the sheriff, upon 
an execution, takes the goods of a stranger.'* Wale v. Hill, i Bul- 
strode, 149; Coote v. Lighworth, Moore, 457; Turbane's Case, 
Hardres, 323 ; Sanderson v. Baker, 3 Wilson, 309 : S. C, 2 W. Bl. 
832; Bloxham v. Olden, i Burr. 26; Cooper v. Chitty, i id. 30; 
Bro. Ab., Trespass, 135 ; 19 H. 6, 80 ; Ackworth v. Kempe, Doug. 
40 ; Cole V. Hindson, 6 T. R. 234 ; Shadgett v. Clipson, 8 East, 328, 
and Farr v. Newman, 4 T. R. 633. 

In the present case of Williamson v. Ringgold, the simple ques- 
tion submitted to the court is, whether the mere fact that the de- 
fendant took and detained the goods of the plaintiff, under color of 
an execution against Wells, is sufficient ground to justify the court 
in quashing the replevin. The court must suppose the strongest 
case against the defendant, namely, that he took the goods from 
the possession of Williamson, the plaintiff in replevin. Being of 
opinion that it is a general principle of the common law that re- 
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plevin cannot be maintained in all cases where the plaintiff's goods 
have been wrongfully taken from his possession, and that the ex- 
ception of goods taken in execution applies only to the debtor him- 
self, I think that the motion to quash the replevin, on the ground 
that the goods were in the custody of the law when the replevin 
was served, and also the motion for a venditioni exponas, ought to 
be overruled. 

MoRSELL, J., concurred ; Thurston, J., dissented. 

On the action of replevin, see Case No. 18. 

On the distinction between replevin and trover, see Cases Nos. 12, 13, 18, 
20, 37 and 83. 



Meany v. Head. 

Case No. 18. 

(Circuit Court for Massachusetts: 1 Mason, 319-323. 1817.) 

Statement of Facts. — Action of replevin for a quantity of flour. 
It Y^as pleaded that the property was in one Greene. It was in 
evidence that the goods belonged to the plaintiff, and had been by 
him consigned to Greene for sale and that Greene placed the flour 
on storage with the defendant ; that the defendant had been noti- 
fied that the goods belonged to the plaintiff and that Greene had 
no authority to place the goods in the defendant's hands ; that ad- 
vances had been made on some goods of the plaintiff, but not on 
the flour in the controversy. It also appeared that at the time of 
the suit there was due from plaintiff to Greene a balance of ac- 
count, but it did not appear that defendant had authority from 
Greene to hold the property to secure his (Greene's) lien. Both 
plaintiffs were served with trustee process. 

Opinion by Story, J. 

There is no pretense of a general property in Mr. C. W. Greene ; 
and the plea puts in issue, so far as respects the party to this suit, 
the general property only in the goods replevied. Nor had Mr. 
Greene any special property in the goods, for he had a lien only for 
the general balance of his account as a factor; and a lien, as has 
been well observed in Brace v. Duchess of Marlborough, 2 P. W. 
491, is neither a jus ad rem, nor a jus in re. 

The lien of a factor is a mere right of retaining the goods of his 
principal until his demands in that capacity are settled ; and it gives 
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the factor a rightful possession which cannot be divested without 
his own consent. But as against his principal, it gives him no gen- 
eral or special property, whatever may be the case in respect to 
mere strangers. Hammonds v. Barclay, per Grose, J., 2 East R. 
23s ; Lickbarrow v. Mason, per BuUer, J., 6 East R. 25 n. ; Wilson 
v. Balfour, 2 Camp. R. 579. And in the present case, Mr. Greene 
never Authorized the defendant to assert any claim for a lien on his 
account. On the contrary, Mr. Greene now expressly waives any 
claim for a lien on account of his general balance, and justifies the 
defendant in abandoning it ; and the defendant has been paid his 
own charges for storage. Under these circumstances a return irre- 
plevisable could not, under any acknowledged form of pleading, 
be awarded by the court. 

It is as clear that the Hen of Mr. Greene is not an attachable in- 
terest, under the trustee process served on the defendant, either as 
personal property or as a chose in action, due from the defendant 
to Mr. Greene. The only doubt that I have ever entertained is, 
whether a writ of replevin was a proper remedy in this case. At 
common law a writ of replevin never lies unless there has been a 
tortious taking, either originally or by construction of law, by some 
act which makes the party a trespasser ab initio. In case of a bail- 
ment or rightful possession of the property, replevin is certainly 
not the proper remedy at common law ; but detinue or trover lies in 
such case, where there is an unjustifiable detention or conversion. 
This doctrine is very fully expounded and justified by Lord Redes- 
dale in some recent cases (Ex parte Chamberlain, i Sch. & Lefr. 
320 ; Ex parte Wilson, i Sch. & Lefr. 321 n. ; Shannon v. Shannon, 
I Sch. & Lefr. 324, 327), and has been recognized by a very learned 
judgment in our country. Pangburn v. Partridge, 7 Johns. R. 140. 
Nor has the statute of replevin of Massachusetts (Act 2Sth June, 
1789, ch. 26, § 4) altered the common liw in this respect. It gives 
the remedy only when goods are taken, distrained or attached, 
which are claimed by a third person who thinks proper to replevy 
them. The act requires that there should be a wrongful taking, 
distress or attachment from the possession of another, for the count 
in the statute expressly alleges the goods to be taken unlawfully 
and without justifiable cause. 

Under the circumstances of this case, if the issue had been non 
cepit, it must have been found for the defendant, for he never took 
the goods in any legal sense from the possession of another. He 
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received them on stora{je, and the delivery to him was a lawful de- 
livery upon a bailment for safe keeping. Non cepit puts in issue 
the fact of an actual taking ; and unless there be a wrongful taking 
from the possession of another it is not a taking within the issue. 
A wrongful detainer after a lawful taking is not equivalent to a 
wrongful original taking. But if on non cepit, the issue would 
have been found for the defendant, no return could have been 
awarded to him. It would therefore, after all, be but a mere ques- 
tion as to costs ; and, as the parties have agreed in no event to claim 
any costs, there is no reason for entertaining the motion for a new 
trial, since the merits are clearly against the defendant. The mo- 
tion is overruled and the judgment must pass for the plaintiff upon 
the verdict. President of Portland Bank v. Stubbs, 6 Mass. 422. 

On the action of replevin, see Case No. 17. 

On the difltinction between replevin and trover, see Cases Nos. 12, 13, 17, 
20, 37 and 83. 



Emigh v. Pittsburgh, Fort Wayne and Chicago Railroad 

Company. 

Case No. 19.' 

(Ciroait Court for Indiana: 4 Bissell, 114-116. 1867.) 

Opinion by McDonald, J. 

Statement of Facts, — This is an action on the case for wrong- 
fully putting the plaintiff off a train of the defendant's passenger 
cars. There are two counts in the declaration, and a demurrer to 
the whole declaration is filed, for the cause that there is a mis- 
joinder of counts. The first count is undoubtedly in case. But the 
defendant insists that the second count is in assumpsit and not in 
case. The charge in the second count is substantially as follows : 
That the defendant was a common carrier of persons from Pitts- 
burgh through Indiana to Chicago ; that for a valuable considera- 
tion paid to the defendant, the defendant agreed with the plaintiff 
to carry him over said road from 1866 till 1870, giving him annual 
passes so to be carried ; that in March, 1867, the defendant received 
the plaintiff on the defendant's cars at Pittsburgh to be carried on 
said road to Fort Wayne, in pursuance of said agreement, and car- 
ried plaintiff to a point within five and one-half miles of Fort 
Wayne, when the defendant (having before refused the plaintiff 
10 
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said annual pass) by an agent of the defendant, and then the con- 
ductor on the train, refused to carry the plaintiff any further, un- 
less he would pay fare for his passage ; that the plaintiff insisting 
on his right under said agreement, the conductor stopped the train 
in the open country far from any depot, and there, by threats of 
violence, obliged the plaintiff to quit the train, and left him with 
his baggage, where he had no means of conveyance to the place 
whither he was bound, at the dawn of day and exposed to the cold ; 
and that by reason of the premises he suffered, etc., and was de- 
layed in his business, etc., and sustained damages to the amount of 
$5,000. The defendant insists that this count is in assumpsit, be- 
cause it is founded on a contract. It does, indeed, by way of in- 
ducement set out a contract. But, if that circumstance necessarily 
destroys its character as a count in case, then the first count is in 
the same predicament, for it also sets forth a contract, and a con- 
tract, too, very similar to the one in the second count. 

As I understand it, the subjects proper for action on the case are 
of two distinct classes. First, where there is a tort committed with- 
out force, on the person, character or property of the plaintiff, en- 
tirely unconnected with any contract. Secondly, when there is a 
contract, either expressed or implied, from which a common-law 
duty results, an action on the case lies for a breach of that duty ; in 
which case the contract is laid as mere inducement, and the tort 
arising from the breach of duty as the gravamen of the action. 
Thus if a lawyer or a physician is engaged by special contract to 
render professional services, and if, in the performance of such 
services, he is guilty of gross ignorance or negligence, an action 
on the case will lie against him, notwithstanding such special con- 
tract. So this form of action lies against agents,wharfingers and 
common carriers, whether they be acting under a contract express 
or implied. Indeed, nothing is more common in the common-law 
courts than the action on the case against common carriers of 
goods, though their engagements are always on contract, express 
or implied. If I hire a man to carry goods from Indianapolis to 
Cincinnati, and he wrongfully leaves them on the way at Lawrence- 
burgh, no lawyer will doubt that an action on the case will lie for 
this breach of duty. 

The present case is that of a common carrier of persons ; but can 
there be any difference on the point in question between the carrier 
of men and the carrier of merchandise? The authorities to this 
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effect are numerous. I need only cite one, Chitty's Pleadings, 132, 
133, 134, and the cases there referred to, in support of the doctrine. 
I entertain no doubt that both the counts in the declaration are 
properly counts in case. The demurrer is therefore overruled. 

On an action on the case for deceit, see Case No. 30. 



Abbott v. McCartney. 

Case No. 20. 
(CiTCuit Court for Maesachusetta: 1 Holmes, 80-84. 1871.) 

Statement of Facts, — Trespass de bonis asportatis for a wagon. 
On November 20, 1868, the plaintiffs attached the wagon on a 
writ in their favor against the New England Express Company. 
Under a Massachusetts statute which authorises the sale of prop- 
erty attached on mesne process, the sheriff who made the attach- 
ment caused the wagon to be sold by auction on December 9, 1868, 
on the premises of one Johnson, where the wagon then was. The 
plaintiffs bought it under an agreement between them and the 
sheriff that they need not pay for it until the suit between them 
and the express company should be decided. After the sale John- 
son was instructed by the sheriff not to deliver any articles unless 
the purchaser should bring a receipt showing that they had been 
paid for. On January 6, 1869, they gave the sheriff a due bill for 
the wagon. 

On November 13, 1868, the express company made their 
monthly return of receipts, showing a tax due the United States, 
and on December 19, 1868, the defendant, a United States col- 
lector of internal revenue, distrained the wagon for non-payment 
-of the said tax, and notified the express company thereof; and 
on January 2, 1869, he sold the wagon at public auction. At the 
time of distraint the wagon was still on the premises of Johnson, 
and the plaintiffs knew nothing of the distraint, or of the sale 
thereunder, until after they had paid for the wagon. 

Opinion by Shepley, J. 

It is contended on the part of the defendant that the plaintiff, 
upon the facts in this case, is not entitled to maintain an action of 
trespass de bonis asportatis. So far as the form of action is con- 
cerned, the principle of law contended for by the defendant is un- 
<doubtedly correct. 



14:8 THE FORMS OF ACTIONS. 

The general principle of law is that, in order to sustain an ac- 
tion of trover or trespass de bonis asportatis, the plaintiff must 
have had, at the time of the alleged taking or conversion, either 
possession or a right to the immediate possession of the goods; 
such a right as to be entitled to reduce the goods to possession 
when he pleased to do so. Bloxam v. Sanders, 4 B. & C. 941 ; 
Smith V. Miller, i T. R. 475, 480 ; Ward v. Macauley, 4 T. R. 489 ; 
Putnam v. Wyley, 8 Johns. 432 ; ]\Iugridge v. Eveleth, 9 Met. 233. 
Defendant contends that plaintiffs had not either property, pos- 
session or the right to immediate possession at the time of the al- 
leged taking. He claims that the property of the express com- 
pany had not been divested, and did not pass to the plaintiffs, for 
the reason that the sale to them was on credit, and that there was 
no actual delivery of the property. He contends, further, that the 
possession of Johnson was not the possession of the plaintiffs, and 
that the plaintiffs have not the right to possession until they paid 
the price ; the officer having a special property in the goods until 
paid for. 

The case of Prouty v. French, 2 Pick. 586, is relied upon to show 
that no property passed by a sale upon credit made by an officer. 
The case of Prouty v. French was the case of a conditional sale on 
credit on execution. There a speedy sale was indispensable, and 
the proceeds were needed for the immediate satisfaction of the 
execution on which the sale had been made. 

The sale in this case was regulated by an entirely different stat- 
ute, which provides for a sale on mesne process whenever the par- 
ties consent in writing, or whenever the property attached on 
mesne process may be liable to perish, waste or greatly depreciate 
in value by keeping, or cannot be kept without great and dispro- 
portionate expense. The object is to hold the goods or the pro- 
ceeds, in some form or other, till judgment shall be rendered. In 
reference to such a sale, the supreme court of Massadiusetts 
(Morton, J.) say, in Crocker v. Baker, 18 Pick. 407, 412: "We 
do not perceive that the credit given by the officer forms any objec- 
tion to the validity of the sale. The goods would not sell for less 
on a credit than they would for cash. The officer might, and 
probably would, make himself responsible for the price. But 
neither debtors nor creditors would be liable to suffer. Nor does 
the statute, expressly or by implication, prohibit this mode of 
sale." 
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The proceedings of the officer being legal, the property vested in 
the purchasers. There was an agreement between the sheriff 
and the plaintiffs that they should have credit on thei rpurchascs 
until the suit was decided. Where goods are sold, and nothing is 
said as to the time of delivery or the time of payment, and every- 
thing the seller has to do with them is complete, the property vests 
in the buyer, so as to subject him to the risk of any accident which 
may happen to the goods, and the seller is liable to deliver them 
whenever demanded, upon payment of the price; but tlie buyer 
has no right to have possession of the goods till he pays the price. 
If goods are sold upon credit, and nothing is agreed upon as to the 
time of delivering the goods, the vendee is immediately entitled to 
the possession, and the right of possession and the right of prop- 
erty vest at once in him ; but his right of possession is not abso- 
lute ; it is liable to be defeated if he becomes insolvent before he 
obtains possession. Bloxam v. Sanders, 4 B. & C. 941. After the 
sale the purchaser on credit was immediately entitled to the pos- 
session, and his right was not divested by the general instructions 
given by the officer and the auctioneer to the stable-keeper after 
the sale, not to deliver the articles sold to the purchasers until they 
should bring a receipt from the auctioneer showing they had been 
paid for. Abbott, the purchaser, had, under his agreement for 
credit, a right of immediate possession against the officer, subject 
only to be divested by the insolvency of the purchaser and a stop- 
page in transitu by the vendor. Consequently he had the same 
right as against the stable-keeper, who was but the servant of the 
officer or auctioneer, as he was not a party to the instructions 
given to the stable-keeper, and does not appear to have assented 
to them. 

After the sale the express company was neither the owner nor 
the possessor of the property sold. The ownership was in the 
purchaser, and the possession was in the stable-keeper, as the 
agent of the officer or the auctioneer or the plaintiffs, certainly 
not as the agent of the express company. 

The notice, therefore, of the sale by tlie collector of internal 
revenue, not having been given as required by law to the owner 
or possessor of the property, was insufficient, and the collector, 
at the time of the sale having no paramount lien on the property 
sold, must be considered as a trespasser. After the sale on execu- 
tion the sheriff became accountable for the proceeds of the sale. 
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Any surplus of funds in his hands, beyond what might be re- 
quired to satisfy the execution issued in the suit on which the 
property was attached and sold, would be liable to subsequent at- 
tachment ; but the mere fact that there was no actual delivery to 
the purchaser would not let in another creditor to a priority of 
title. The case of Lanfear v. Summer, 17 Mass. 119, has no ap- 
plication to a case of this kind. Judgment for plaintiffs. 

On the action of trover, see Cases Nos. 12, 13, 20, 37 and 83. 
On distinction between replevin and trover, see Cases Nos. 12, 18, 17, 18 
and 83. 



Grande et al. v. Foy. 

Case No. 21. 

(Hempst. 105. 1831.) 

Appeal from Crittenden Circuit Court, determined before 
Benjamin Johnson, Thomas P. Eskridge and Edward Cross, 
Judges. 

Cross, J., delivered the opinion of the court. 

This was an action of ejectment, brought by the appellants 
against the appellee, in the circuit court of Crittenden county, for 
the recovery of a tract of land, containing five hundred and fifty- 
four acres and forty-four hundredths of an acre. 

At the last May term of the circuit court of that county, a 
motion was made on the part of the appellee to dismiss this cause 
upon the ground that there was no law in force in this territory 
by which the title to real estate could be tried, and the possession 
recovered by action of ejectment. This motion was sustained by 
the court, and the cause dismissed accordingly. To this decision, 
the appellants by their attorney excepted, and prayed an appeal 
to this court. 

The record presents but a single question, namely, whether the 
court erred in sustaining the motion to dismiss upon the ground, 
that by the laws of this territory the action of ejectment could not 
be maintained. The action of ejectment is peculiar to the com- 
mon law and was invented in England during the reign of Ed- 
ward II., or in the early part of Edward III. Adams on Eject- 
ment, ch. I, pp. 7, 8. On its first introduction, it was a remedy af- 
forded the lessee for a term of years, when he had been ousted by 
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the lessor for the recovery of his term, or the remainder of it, with 
damages. 3 Black. Com. 199. During the reign of Henry II. it 
was converted into a method of trying titles to the freeholds, but 
it did not assume its fictitious form until the exile of Charles II. 
From the period of its first having been used in tr}'ing titles to 
land, up to the time last mentioned, an actual lease, entry and 
ouster, which, according to its present modification, constitutes 
the fiction, was necessary, and without it the action could not be 
sustained. 

By recurrence to the history of our laws, and an inquiry, first, 
as to the period when the common law was adopted in this country, 
and secondly, whether, as it now stands, the action of ejectment is 
authorized, we shall be enabled to arrive at a correct conclusion 
in regard to the question before us. In considering the first 
branch of the subject, it may be necessary to declare that by the 
treaty of cession in the year 1803, between France and the United 
States, the province, as it was then called, of Louisiana, was ac- 
quired; a portion of which now comprises Arkansas. At the first 
session of congress after the treaty, the president of the United 
States was authorized to take possession of the country and a law 
was passed entitled, "An act erecting Louisiana into two terri- 
tories, and providing for the temporary government thereof." By 
this act all west of the Mississippi river, and south of latitude 
thirty-three north, was called the Territory of Orleans, and the 
residue the District of Louisiana. The same act vested in the 
governor and judges of the territory of Indiana the power to make 
all laws which they might deem conducive to the good govern- 
ment of the inhabitants of the district, and declared that the laws 
then in force in the district, not inconsistent with its provisions, 
should continue in force until altered, modified, or repealed. Act 
of 1804, 31 Laws of the United States, 608, 609. 

The succeeding session of congress in 1805 passed a law further 
providing for the government of the District of Louisiana, by 
which the name was changed from that of district to that of Ter- 
ritory of Louisiana, and a diflFerent legislative power created and 
vested in the governor and three, or a majority, of the judges of 
the territory. A provision was also inserted continuing all such 
laws and regulations as were in force at the time of its passage 
until altered, modified, or repealed. 3 Laws of United States, 
659, 660. 
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That act continued in force until December, 1812, when the 
organic law of Missouri took effect. By that law the name of the 
Territory of Louisiana was changed to that of Missouri, and all 
Jaws and regulations in force at the time of its passage and not 
inconsistent with its provisions, were declared to be in force until 
altered, modified, or repealed. In March, 1819, the law was 
passed creating the Territory of Arkansas, in the southern part 
of Missouri Territory, which continues in like manner all such 
laws and regulations as were in force at the time of its passage 
until modified or repealed. 

From this view it will be seen that such laws and regulations 
as were in force at the time of the acquisition of Louisiana, were 
continued from time to time up to the date of our organic law in 
the year 1819, except such as were inconsistent with the constitu- 
tion and laws of the United States, and until altered, modified, 
or repealed. 

In i8t6 the legislature of the Missouri Territory passed a law 
by which it is enacted "that the common law of England, which 
is of a general nature, and all statutes of the British parliament 
in aid of, or to supply the defects of the common law, and of a 
general nature and not local to that kingdom, which common law 
and statutes are not contrary to the laws of this territory, and not 
repugnant to, or inconsistent with the constitution and laws of the 
United States, shall be the rule of decision in this territorv until 
altered or repealed by the legislature." Geyer's Digest, 124. 

By that act, which is still in force, the common law of England, 
of a general nature, is introduced, except where it conflicts with 
our statutes, or is repugnant to or inconsistent with the constitu- 
tion and laws of the United States, and here, perhaps, the inquiry 
might be closed as to the period when the common law was 
adopted. To prosecute it further would be rather a matter of 
curiosity than necessity upon the present occasion. We are in- 
duced to believe, however, from the numerous common-law 
phrases and terms used in our statutes anterior to the passage of 
the law of 1816, that it must have been adopted either by statutory 
provision or by common consent at an earlier day. As far back 
as the year 1807, we find most of the common-law actions 
mentioned in the acts of the legislature of Louisiana, such as 
trespass vi et armis, ejectment, case, debt, covenant; also, the 
terms murder, presentment, indictment. Demurrers, general 
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and specific, are spoken of, and pleas of various kinds known to be 
authorized by the common law. In using these terms, and recog- 
nizing such actions and pleas, did the legislature intend those only 
authorized by the laws and regulations in force at the time Louisi- 
ana was acquired? If so, it is doubtful whether the laws of France 
or Spain should have been resorted to, to find their definitions, 
and the manner of proceeding in them, inasmuch as the province 
of Louisiana had been acquired from the latter by virtue of the 
treaty of San Ildefonso, in October, 1800. 

It would certainly be conjectural altogether to say the laws of 
either of these governments were intended, and to say both would 
be absurd. To arrive at the conclusion, then, that the legislature 
intended actions, pleas, and terms defined by the laws of France 
or Spain or both, we have first to suppose their existence, and 
from this hypothetical existence the deduction must be made, that 
the legislature intended such actions, pleas, and terms, as were 
never known to their laws, or the laws of one of those govern- 
ments. This would be a conclusion alike inconsistent with the 
rules of logic and law, and the legislature never intended it. How 
then, it may be asked, are we to ascertain the meaning of the 
legislature in speaking of such actions, pleas, and terms, as are 
known to be sanctioned by the rules of the common law? Cer- 
tainly, by referring to the common law itself, thereby avoiding the 
necessity of a hypothetical existence. 

In corroboration of the opinion that the legislature alluded to 
the common-law actions, pleas and terms is the fact that all the 
proceedings had in the courts, immediately after the passage of 
the acts in which they are mentioned, were in accordance with 
the rules of the common law. The maxim, therefore, applies 
with great force, "contemporanea expositio est fortissima in lege" 
The inquiry may be made, as to what has become of the laws and 
regulations declared to be in force by the act of congress, passed 
in 1804. We would answer, that many have been abolished, or 
superseded by our statutes, and others have shared the fate of all 
ancient customs, w^hen there no longer exists any necessity for 
their observance. The conclusion, therefore, is well founded, that 
the common law w-as, at least partially, adopted as far back as the 
year 1807, and indeed prior to that time, and it is not very 
material whether by common consent or by statute. 

The second branch of the subject to be considered is, whether. 
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by the common law, as it now stands, the action of ejectment is au- 
thorized. 

It has been contended that the act of 1816, adopting the com- 
mon law, did not introduce it, because a statute was then in force,, 
passed by the legislature of Louisiana in the year 1807, which is 
contrary to, and inconsistent with, that portion of the common law 
which relates to it. The statute alluded to is in the following 
words : "In all actions of ejectment, the plaintiff shall declare in 
his proper name, and instead of the fictitious suggestions of lease,, 
entry and ouster, shall state that he is legally entitled to the 
premises," etc. Geyer's Dig., p. 176. The legislature, by the act 
of 1816, have certainly introduced no part of the common law 
inconsistent with statutory provisions in force at the time of its 
passage, and hence it is clear that the fiction, invented, as we have 
shown, during the exile of Charles II., pertaining to the action of 
ejectment, was excluded, the act of 1807 being then in force. But 
this does not prove that the legislature, by the qualifications in- 
serted in the act of 1816, intended to exclude it according to its 
ancient form. The argument on the part of the appellee appears 
to be based upon an assumption, that the action could not, at the 
time of the passage of the law of 1816, be maintained, by the rules 
of the common law, without fictions. This is untrue. The lessee 
in England, may still prosecute ejectment for the recovery of his 
term, when he had been ousted, without the fictitious suggestions 
of lease, entry and ouster, in the same way that he could have done 
before its enaction, and so in this country after the time of 1807. 

That the action of ejectment was authorized, at the time of the 
passage of that law and afterwards, is as clearly indicated as it 
could be done without using express words for that purpose. It 
may be regarded as a negative statute, with an affirmative mean- 
ing. In 1823 the legislature of this territory passed an act repeal- 
ing the act of 1807, by which it evidently intended to revive the 
fiction. But this does not change the matter in the slightest de- 
gree, according to the view we have taken, so far as the existence 
of the action itself is concerned. At the same session, and after the 
passage. of the repealing act, just mentioned, an act was passed,, 
regulating evidence in actions of ejectment ; and if it should still 
be considered doubtful as to the existence of the action under our 
laws, prior to 1816, and even afterwards, that act, we think, would 
settle the question. It is in these words : "Be it enacted, that the 
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final certificate of anv receiver of the United States land districts, 
in this territory, and certificates of confirmations of Spanish 
claims, shall be sufficient evidence of title, to commence and prose- 
cute any action of ejectment," etc. This act clearly recognizes the 
existence of the action, and were we to say that it could not be 
sustained, we should virtually nullify the act, because, without 
the existence of the action, the evidence it authorizes could not 
be received. 

We arc therefore of the opinion that the action of ejectment was 
authorized by our laws, as far back as the year 1807; that it con- 
tinued to exist without the fiction, until 1816, when the common 
law was adopted by positive enactment ; that if it had not before 
existed, that act would have authorized it; that the act of 1823, 
repealing the act of 1807, did not aflfect its existence ; and if we are 
deceived in all these positions, the act of 1823, regulating the 
evidence in ejectment, alone would introduce it. Judgment re- 
versed. 

For another case in ejectment, see Case No. 22. 



Foster v. Mora. 

Case No. 22. 
(8 Otto, 425-428. 1878.) 

Error to U. S. Circuit Court, District of California. 

Opinion by Mr. Justice Miller. 

Statement of Facts, — This is an action of ejectment brought 
originally in the circuit court for the district of California, by the 
defendant in error, in which he recovered judgment against the 
plaintiffs in error. 

The parties waived a jury, and the court made a finding of the 
facts on which its judgment was rendered. Those which set out 
plaintiff's title are as follows : 

"i. The lands in controversy are the ancient mission buildings 
and quadrangle, and the gardens and orchards, of the ancient mis- 
sion of San Juan Capistrano, as formerly occupied by the priests 
of the mission ; area, forty-six acres and seventy- four hundredths 
of an acre (46 74-100). 
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"2. That on the 19th day of February, A. D. 1853, Joseph S. 
Alemany, Roman Catholic bishop of Monterey, filed with the 
board of commissioners to ascertain and settle private land claims 
in California, appointed under the act of congress of March 3, 
185 1, his petition in writing, a copy of which (omitting the de- 
scription of several parcels of land herein described and claimed) 
is hereto annexed and made part hereof, and marked 'Schedule A ;' 
and thereupon such proceedings were had before the said board, 
that the said board, on the i8th of December, A. D. 1855, made 
a decree confirming to said petitioner the lands described in his 
petition, to be held by him for the uses and purposes in said peti- 
tion described. A copy of the decree (omitting the description of 
the several parcels of land) is hereto annexed and made part 
hereof, marked 'Schedule B/ That afterwards the United States 
appealed from the said decree to the district court of the United 
States for the southern district of the State of California, and 
thereafter, the attorney-general of the United States thereupon, 
afterwards, on the 15th day of March, A.*D. 1858, at a regular 
term of the said court, by its order duly entered, dismissed, and 
the said Joseph S. Alemany, bishop as aforesaid, was adjudged 
and decreed to have leave to proceed in the premises under the 
decree of the land commissioners as under final decree. 

"3. That on the i8th day of March, A. D. 1865, letters -patent 
were duly issued by the United States of America to the said 
Reverend Joseph S. Alemany, bishop aforesaid, a copy whereof is 
annexed and made a part hereof, marked 'Schedule C 

"4. Afterwards, and before the commencement of this suit, the 
title of the said Joseph S. Alemany, Roman Catholic bishop as 
aforesaid, to the said premises became vested in the plaintiff herein, 
and that they are the same premises described in the complaint and 
here in controversy." 

It also appears that this land had been in possession of the 
mission ever since the year 1796. The defendants were admitted 
to be in possession at the commencement of the action, and their 
claim of title is in substance founded on these facts, as stated by 
the court: A grant by Pio Pico, governor of California, of the 
premises in controversy, dated December 6, 1845 J ^ petition to the 
board of commissioners of private claims, dated October 23, 1852 ; 
a decree of confinnation by that board, dated July 7, 1855 ; an ap- 
peal, which was dismissed ; and a survey of the lands so confirmed 
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by the surveyor-general of the United States. No patent has been 
issued to the claimants under these proceedings. 

It thus appears that plaintiff has the only title founded on a 
patent from the United States. The act of congress of 1857, to 
ascertain and settle the private land claims in California, required 
that every claim to land rising under the Mexican government 
should be presented to the board of commissioners appointed 
under it, and that they should reject or affirm the claim. 

It also contemplated, as the final evidence of title, that a patent 
should issue to the claimant or his representatives when the 
claim was established, in whole or in part. This patent is de- 
clared by the statute to be conclusive between the United States 
and the said claimants only, and shall not affect the interests of 
third persons. 

The patent of Bishop Alemany in this case and in this action is 
conclusive as against the United States that the bishop had a 
meritorious claim derived from the Mexican government to the 
land in question, and that the United States conveys to him the 
legal title to the land. 

In actions of ejectment in the United States courts the strict 
legal title prevails. If there are equities which would show the 
right to be in another, these can only be considered on the equity 
side of the federal courts. This record shows that plaintiff holds 
the only legal title which the courts of the United States can 
recognize. The oldest claim, the oldest possession, the oldest 
legal title, and the only patent from the United States, are with 
the plaintiff, and in this action these must prevail. 

We are invited by plaintiffs in error into the discussion of the 
canon and civil laws of Mexico concerning the titles to lands held 
by missions and other ecclesiastical bodies. We must decline to 
follow this lead. If there is any equitable reason why the only 
strict legal title and older Mexican claim and possession should 
not prevail, it is not available in a court of law. Judgment af- 
firmed. 

For other cafies in ejectment, see Case No. 2t! 



CHAPTER IL 

. OF THE REQUISITES OF THE PLEADINGS. 

When to the common understanding a pleading conveys a 
reasonable certainty of meaning, and by a fair and natural con- 
struction the substantial cause of action or defense can be as- 
certained, it may be said to be good pleading. The necessity 
for this certainty would be obviated if the right of deciding abso- 
lutely and finally all matters in controversy between suitors were 
committed to a single tribunal, for then it might be left to collect 
the nature of the wrong complained of and the remedy sought 
from the allegations of the party ore tcnus or in any other manner 
it might choose to adopt. The common law has wisely committed 
the decision of questions of law to the court and the decision of 
the facts to a jury ; thus necessarily requiring that a controversy, 
before it is submitted to a tribimal, should be reduced to one or 
more integral propositions of law or fact. Therefore the parties 
should frame the allegations, which they respectively make jn sup- 
port of their demand or defense, into writing called pleadings. 
These should clearly, distinctly and succinctly state the nature of 
the wrong complained of, the remedy sought or the defense set up. 
The end to be attained is the reduction of the litigation to one 
simple, certain, unambiguous point. The pleadings will accomplish 
this end if the established rules and approved precedents are fol- 
lowed without resorting to the subtlety of distinction and the 
cumberous forms used by the old common-law pleaders (sees. 132, 
134, and 13s). 

Lewis v. Gould. 

Case No. 23. 
(Circuit Court for New York: 13 Blatchford, 216-218. 1875.) 

Opinion by Johnson, J. 

Statement of Facts, — The defendants move to set aside the rep- 
lication upon the ground that the pleading is not authorized by 
law. It is entirely clear that, if this suit were in the supreme 
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court of the state of New York, the pleading in question would be 
unauthorized, and might be set aside. The question is whether 
that is also the law of the United States courts in this district. 

The answer to this question is given by section 914 of the 
United States Revised Statutes, which enacts that "the practice, 
pleadings and forms and modes of proceeding in civil causes, other 
than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the practice, pleadings 
and forms and modes of proceeding existing at the time, in like 
causes, in the courts of record of the state within which such 
circuit or district courts are held, any rule of court to the contrary 
notwithstanding." No language can be more direct or plainer 
than this to convey the will of the congress that the pleadings in 
the circuit and district courts shall be conformed to those em- 
ployed in the state practice, "as near as may be." The qualifica- 
tion contained in this last phrase is not to be construed to sub- 
vert the command of the statute. "As near as may be" allows 
only necessary variations from the state methods, growing out of 
the different organization of the courts, and other similar matters. 

No one can doubt that, if the code of procedure of New York 
had existed as tlie law of the state in 1789 and 1792, the practice, 
pleadings and modes of procedure which it contains would, by 
force of the process acts of those years, have been adopted into and 
become the law of the circuit and district courts of the United 
States within this state. Nor is there any more doubt that such 
was the intent and is the effect of the section in question. The 
common-law forms of pleading are no longer necessary in the 
United States within the state of New York, nor are they admis- 
sible, except as they may be deemed to be substantially a com- 
pliance with the requirements of the code of civil procedure of the 
state as to pleadings. The same view of this statute was taken in 
Butler V. Young, by Sherman, J., in the circuit court for the 
northern district of Ohio (7 West. Jur. 59), and the same 
principles of interpretation were applied to the former process 
acts. Fenn v. Holme, 21 How. 481 ; United States v. Keokuk, 
6 Wall. 514. The motion to set aside the replication must be 
granted. 

For a motion to strike oat, see Case Nos. 24 and 48; see also sec. 95, p. 251, 
note 1. 
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Cause v. Knapp. 

Case No. 24. 
(Circuit Court for Missouri: 1 McCrary, 75-78. 1880.) 

Opinion by McCrary^ J. 

Statement of Facts, — This is a motion to strike out a special 
defense. This cause was before the court at a previous temi, 
Judge Dillon presiding, at which time it was suggested that tlie 
questions designed to be raised could be presented in a better 
form under a special answer. Since then an amended petition and 
answer thereto have been filed. 

It is of importance, not for this cause alone, but for the general 
practice of the court, that the modes of proceeding should be 
clearly understood, and I therefore take this occasion to restate 
some well settled rules which prevail in this court. 

Mr. Justice Miller, at an early day, with the concurrence of 
Judges Dillon and Treat, held : 

First. That in pleading the parties respectively must aver the 
issuable facts and nothing more. 

If irrelevant and redundant matter is inserted in the petition or 
answer the court will not entertain a motion to eliminate the same, 
but will receive a motion to make said pleading more certain and 
definite. The reason for this ruling is based not only on the es- 
sential requisites of good pleading, but on the duty of attorneys 
to so plead as not to drive the opposing attorney, with the aid of 
the court, to do the pleading for the party. The function of the 
court is to pass upon the papers filed, and not to become the 
pleader for the parties. Let the plaintiif and defendant re- 
spectively come to an issue, not on matters of evidence, relevant 
or irrelevant, but on the ultimate facts determining their respective 
rights. There is nothing in the Missouri practice act which 
abrogates these essential rules of pleading. The very object of 
pleading is to bring the parties face to face with the issuable facts 
on which their rights depend. 

Second. If a pleading has not issuable facts sufficient to consti- 
tute a cause of action or a defense, or is mixed with statements as 
to evidence to support the same, the opposite party may demur, so 
that the court, disregarding the irrelevant matter, may determine 
whether the alleged cause of action or special defense has any 
foundation in law. 
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Third. If the vicious pleading is so vague and confused that 
the material and immaterial allegations are intermixed, or a mass 
of statements are contained therein, some issuable and others non- 
issuable, the proper practice is a motion to make the pleading more 
definite and certain. 

Fourth. Motions to strike out special clauses or sentences in a 
pleading this court will not entertain, for it cannot determine in 
advance of the trial to what issuable facts they may pertain ; nor 
will the court, through such motions, be driven to the necessity, 
after repeated experiments, of doing practically the pleading for 
the party in default. This court recognizes, therefore, demurrers 
and motions to make pleadings more definite and specific. A 
motion to strike out, if admissible at all, must be directed to an 
entire pleading or a whole count or division. Matter appearing to 
be scandalous would form an exception to tlie rule. 

There is a very important consideration in this ruling, which 
every good pleader will recognize, viz. : that while a demurrer 
cuts back to the first bad pleading it is by no means sure that a 
motion to strike out will effect the same end ; nor is it sure that the 
decision on such a motion could be considered a final judgment, 
entitling the party to a writ of error or appeal. 

These general propositions are now reduced to form, not be- 
cause this case requires the statement of them, but that it may be 
understood that the rulings of Mr. Justice Miller, and Judges Dil- 
lon and Treat, heretofore made on the points stated, are to be ad- 
hered to. 

As to the motion now before the court, it must suffice to say 
that the question intended to be presented would have been more 
properly raised on demurrer to the answer, instead of a motion to 
strike out. But, waiving that technical question, we find that the 
answer as to the special defense is somewhat vague ; yet, if true, 
it makes it appear that the alleged agreement set up in the petition, 
if made, was fraudulent and void. Tne defendants ought to have 
put themselves distinctly on record by positive averments, yet they 
have, by liberal construction, done so, and if a demurrer instead 
of a motion had been interposed, the objection made would have 
cut back to the petition. 

The cause of action as set out discloses imperfectly a contract 
on the part of plaintiffs to receive a sum of money beyond what 
other creditors were to receive, for assenting to a quasi composi- 
11 
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tion ; and such a contract, if the assent of all was required, the law 
pronounces void. 

We regard the answer, liberally construed, as charging in sub- 
stance that the contract sued on, if made, was one under which the 
plaintiffs were to receive a secret preference over other creditors 
of the same debtor, and this, if true, is a perfect defense. 

The motion to strike out is overruled. If plaintiff desires a 
more specific statement of the points of defense he may move there- 
for, or he may demur to the answer and thus secure a more concise 
and clear statement. But the present motion, for reasons stated, 
cannot prevail. 

On motion to strike out, see Cases Nos. 23 and 48; see also sec. 95, p. 251, 
note 1. 

On averment of facts, see Case No. 6. 

On effect of demurrer, see Cases Nos. 8, 40, 45, 46, 47, 49, 50, 51, 52, 56, 63 
and 72; see also sees. 177, 181, 190, 19J, 193, 195, 213, 265, 266-270, 339, 431, 
453 and 521. 



Thompson v. Cook. 

Case No. 25. 
(Circuit Court for Illinois: 2 McLean, 122-126. 1840.) 

Opinion of the Court. 

Statement of Facts. — This action was brought on a promissory 
note given by the defendants to John W. Taylor & Co., and by 
them assigned, under the same name, to the plaintiff. The de- 
fendants, having filed a special demurrer, take several exceptions 
to the declaration. 

The plaintiff, in the declaration, is stated to be a citizen of the 
state of New York; but it is objected that there is no averment of 
his being a citizen at the time the suit was commenced. That it does 
not follow, from his being a citizen of New York at the time the 
declaration was filed, that he was a citizen at the time the writ was 
issued. In this respect the declaration is in the usual form, and 
think it is good. In a late case the supreme court decided that, if 
the citizenship of the plaintiff appeared in any part of the plead- 
ings, it is sufficient. In that case (Bradstreet v. Thomas, I2 
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Pet. 64), the citizenship of the plaintiff was alleged in the joinder 
to the demurrer, and, under the circumstances, it was held good. 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On citizenship of parties, see Cases Nos. 3 and 53 

On citizenship of corporations, see Cases Nos. 56 and 79. 



Bartemeyer v. Iowa. 

Case No. 26. 
(18 Wallace, 129-141. 1873.) 

Error to the Supreme Court of Iowa. 

Statement of Facts. — Bartemeyer was prosecuted for selling 
hquor in violation of the liquor law of Iowa of 1851. He admitted 
having sold a glass of whiskey to one Hickey, and that he owned 
that particular glass of whiskey prior to the enactment of the law. 
The defendant was found guilty, the case being submitted on the 
plea, without evidence. 

It is true the bill of exceptions, as it seems to us, does show that 
the defendant's plea was all the evidence given, but this does not 
remove the difficulty in our minds. The plea states that the de- 
fendant was the owner of the glass of liquor sold prior to the 
passage of the law under which the proceedings against him were 
instituted, being chapter 64 of the revision of i860. If this is to be 
treated as an allegation that the defendant was the owner of that 
glass of liquor prior to i860, it is insufficient, because the revision 
of the laws of Iowa of i860 was not an enactment of new laws, 
but a revision of those previously enacted ; and there has been in 
existence in the state of Iowa, ever since the code of 1851, a law 
strictly prohibiting the sale of such liquors ; the act, in all essential 
particulars, under which the defendant was prosecuted, amended 
in some immaterial points. If it is supposed that the averment is 
helped by the statement that he owned the liquor before the law 
was passed, the answer is that this is a mere conclusion of law. He 
should have stated when he became the owner of the liquor, or at 
least have fixed a date when he did own it, and leave the court to 
decide when the law took effect, and apply it to his case. But the 
plea itself is merely argumentative, and does not state the owner- 
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ship as a fact,v but says he is not guilty of any offense, because of 
such fact. 

If it be said that this manner of looking at the case is narrow 
and technical, we answer that the record affords to us on its face 
the strongest reason to believe that it has been prepared from the 
beginning for the purpose of obtaining the opinion of this court 
on important constitutional questions without the actual existence 
of the facts on which such questions can alone arise. It is absurd 
to suppose that the plaintiff, an ordinary retailer of drinks, could 
have proved, if required, that he owned that particular glass of 
whiskey prior to the prohibitory liquor law of 185 1. 

The defendant, from his first appearance before the justice of 
the peace to his final argument in the supreme court, asserted in 
the record in various forms that the statute under which he was 
prosecuted was a violation of the constitution of the United States. 
The act of the prosecuting attorney, under these circumstances, in 
going to trial without any replication or denial of the plea, which 
was intended manifestly to raise that question, but which carried 
on its face the strongest probability of its falsehood, satisfies us 
that a moot case was deliberately made up to raise the particular 
point, when the real facts of the case would not have done so. As 
the supreme court of Iowa did not consider this question as 
raised by the record, and passed no opinion on it, we do not feel at 
liberty, under all the circumstances, to pass on it on this record. 

The other errors assigned being found not to exist, the judg- 
ment of the supreme court of Iowa is affirmed. 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On construction of the pleadings, see sec. 230. 



Bank of the Metropolis v. Guttschlick. 

Case No. 27. 
(14 Peters, 19-32. 1840.) 

Error to the Circuit Court of the District of Columbia. 

Opinion by Mr. Justice Barbour. 

Statement of Facts. — This was an action of assumpsit, brought 
by the defendant in error against the plaintiff in error in the 
circuit court of the United States, in the county of Washingtoa 
and District of Columbia. 
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The declaration contains three special counts, and a count for 
money had and received. The three special counts are all founded 
upon an agreement in writing, which, after reciting that the 
plaintiff in the court below had bought of the defendant in the 
court below lot No. 5, in square No. 489, in the city of Washing- 
ton, for which he had paid a part of the purchase-money, and ex- 
ecuted his note for the residue, contains the following stipulation : 
"The Bank of the Metropolis, through the president and cashier, 
is hereby pledged, when the above sum (that is, the amount of the 
note) is paid, to convey the said lot, namely, lot No. 5, in square 
489, in fee-simple, to the said Ernest Guttschlick, his heirs or as- 
signs forever." Each of these counts avers the payment, at the 
time agreed, of the amount of the note, and the failure of the bank, 
on demand, to convey the lot. At the trial several bills of exception 
were taken, and a verdict was found and judgment rendered in 
favor of the plaintiff. To reverse that judgment this writ of error 
is brought. 

In the argument at the bar various objections have been urged 
to the sufficiency of the declaration, which we will briefly notice 
in the order in which they were made. 

The first objection is that the special counts have no conclusion. 
There is certainly no formal conclusion to either of these counts ; 
each of them, after alleging the breach, terminating with the 
words, '*\Vhereby, etc.'' Whether couiits thus concluding would 
have been sufficient, upon a special demurrer in the court below, 
it is not necessary to decide ; because we are clearly of opinion that 
the thirty-second section of the judiciary act would cure the de- 
fect, if it were admitted to have been one. 

The second objection which was taken applies to the first count, 
viz. : That the agreement sued on is averred to have been made 
by the bank, "through the president and cashier," without averring 
their authorization by the bank to make it. We consider this ob- 
jection as wholly untenable. The averment in this count is that 
the bank, through these officers, agreed to convey the lot. Now, 
even assuming, for the sake of giving the objection its full force, 
that the making of this agreement was not within the competency 
of these officers as such, yet it was unquestionably in the power of 
the bank to give authority to its own officers to do so. When, then, 
it is averred that the bank, by them, agreed, this averment, in 
effect, imports the very thing the supposed want of which consti- 
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tutes the objection ; because, upon the assumption stated, the bank 
could have made no agreement but by agents having lawful au- 
thority. 

Nay, it would have been sufficient, in our opinion, that the bank 
agreed without the words "through the president and cashier;'' 
for it is a rule in pleading that facts may be stated according to 
their legal effect. Now the legal effect of an agreement made by an 
agent for his principal, whilst the agent is acting within the scope 
of his authority, is that it is the agreement of the principal. Ac- 
cordingly, it is settled that the allegation that a party made, ac- 
cepted, indorsed or delivered a bill of exchange is sufficient, al- 
though the defendant did not, in fact, do either of these acts him- 
self, provided he authorized the doing of them. Chitty on Bills, 
356, and the authorities there cited. This principle has been ap- 
plied, too, in actions ex delicto, as well as ex contractu. In 6 Term 
R. 659, it was held that an allegation that the defendant had 
negligently driven his cart against plaintiff's horse was supported 
by evidence that defendant's servant drove the cart. In this as- 
pect of the question it was one, not of pleading, but of evidence. 
If, on the contrary, the act were one in their regular line of duty, 
then of course the averment was unnecessary. In the case of 
Fleckner v. United States Bank, 8 Wheat. 358, the court declare 
the point to be settled, "that a corporation may be bound by con- 
tracts made in the ordinary discharge of the official duty of its 
agents and officers." 

The next objection which was raised to the declaration applied to 
the second count, namely, that the avennent that the plaintiff was 
turned out of possession was insufficient in this, that it is not 
averred to have been by process of law, or by the entry of one 
having lawful title. If entry and eviction were the ground of the 
action, or constituted the gravamen of the count, as in covenant on 
a warranty, or for quiet enjoyment, then, indeed, a declaration or 
count would be defective v/hich omitted to aver that the plaintiff 
was evicted by due process of law, or by the entry and eviction of 
one who, at the time of the covenant, had lawful title to the land, 
and, having. such title, entered and evicted the plaintiff; or which 
did not contain some averment of equivalent import. But upon 
examining the count in question it will be found that, although 
this averment is contained in that count, it is mere surplusage ; be- 
cause the breach alleged is that the defendant refused, on demand, 



BANK OF THE METROrOLIS V. GUTTSCHLICK. 167 

to convey the land. There is nothing, therefore, in the objection, 
as applied to this count ; because it would be good without averring 
any eviction whatsoever. 

The next objection to the declaration applies to the third count, 
and it is this ; that the plaintiff, in that count, treats the agreement 
as importing an undertaking on the part of the bank to convey the 
lot in fee-simple, by a good and indefeasible title, free from in- 
cumbrances. In the view which we have taken of this subject, it 
is unnecessary for us to decide whether the agreement does or does 
not import such an undertaking, on the part of the bank, as is as- 
cribed to it in this count of the declaration. This count contains 
an averment that the bank was not, at the time of the agreement, 
or at any time after, seized or possessed of the lot in fee-simple. 
We have seen that the language of the agreement is, that the bank 
was to convey the lot in fee-simple to the defendant in error, his 
heirs or assigns forever. Now, it appears from the record that 
the bank claimed under a deed from Alexander Kerr, who sold the 
lot as a trustee, under a deed of trust from Orr, the former owner, 
made to secure certain debts therein stated, which deed of trust 
was executed on the 8th of September, 1819. But Orr had 
previously, to wit, on the 6th of August, 18 18, conveyed the same 
lot in fee-simple to Joseph Elgar, as trustee, for the purpose of 
securing certain debts therein stated, and with power to sell in cer- 
tain events therein mentioned; one of which was, that Samuel 
Lane, who was indorser of a note of $3,000, secured by this last 
deed, should be sued, which event occurred as early as the year 
1820. Now, from this state of facts, it is apparent that, at the 
date of the agreement, the bank was not seized of the fee-simple 
which it contracted to convey. If the deed of trust to Elgar be con- 
sidered as a mortgage, then, the moment it was executed, the legal 
estate in fee-simple was in Elgar, subject to be defeated upon the 
performance of the condition, and so continued in him from that 
time down to the year 1835, when, under the trust deed, he sold 
and conveyed the lot to the Patriotic Bank, which purchased at 
the sale. The interest of the mortgagor, according to the common 
law, is not liable to execution as real estate. 8 East, 467; 5 Bos. 
& Pull. 461. It is treated as equitable assets, i Vesey, 436; 4 
Kent, 154. In conformity with this doctrine, this court decided 
(12 Pet. 201) that the wife of a mortgagor was not dowable ; and 
in 13 Pet. 294, that the equity of redemption could not be taken in 
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execution under a fieri facias. If this be so in the case Ox a mort- 
gage, the principle applies more strongly in case of a deed of trust, 
because the interest of the mortgagor, such as it is, is so far pro- 
tected by a court of equity that the mortgagee cannot foreclose 
without a decree in equity ; and even in that decree a short time is 
allowed to the mortgagor within which to redeem by paying the 
debt ; whereas, in the case of the trust, unless in case of some ex- 
trinsic matter of equity, a court of equity never interferes ; and the 
only right of the grantor in the deed is the right to whatever sur- 
plus may remain after sale of the money for which the property 
sold. There was, then, a good cause of action, on the ground tliat 
the bank had not the fee-simple which it contracted to convey. 

We think, then, that the declaration is not liable to any of the 
objections which have been urged against it. 

Nor have we any doubt but that the action well lies against the 
bank. For although the agreement is under seal, it is not the seal 
of the corporation, but that of the president and cashier. It was 
decided in the case of Randall v. Van Vechten, 19 Johns. 60, that 
covenant would not lie against a corporation on a contract not 
under the corporate seal, but that an action of assumpsit would 
lie; and that it makes no difference, in regard to a corporation, 
whether the agent is appointed under seal or not, or whether he 
puts his own seal to a contract which. he makes in their behalf, the 
doctrine of merger not applying to such a case. This doctrine we 
approve, and it is decisive of the objection. 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On the allegation of authority, see sec. 215. 

On surplusage, see Cases Nos. 57 and 68. 

On the action of assumpsit, see Cases Nos. 10, 11, 12 and 15. 



Central Opiio Railroad v. Thompson. 

Case No. 28. 
(arcuit Court for Ohio: 2 Bond, £96-304. 1869.) 

Opinion of the Court. 

Statement of Facts, — The questions now before the court arise 
on a special demurrer to the third plea of the defendant. The 
declaration, in four separate counts, sets forth the grounds on 
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which the plaintiffs seek a recovery. The first and second counts 
aver that the plaintiffs are the holders and owners of the drafts or 
bills described in said counts, alleged to have been drawn by the 
defendant through his agent on himself, payable at one day's sight 
at the Bank of the Metropolis, in the District of Columbia, with 
exchange on New York. These drafts, it is averred, were drawn 
on a sufficient consideration, and were duly accepted by the de- 
fendant, and, not being paid, were protested, whereby the de- 
fendant became liable to pay to rhe plaintiffs the amount of said 
several drafts. The third count is another draft or bill drawn in 
the same manner as those described in the first and second counts, 
and for a like consideration ; but not accepted or paid by the de- 
fendant. The fourth is a general count, averring an indebtedness 
to the plaintiffs for the transportation of horses and mules for the 
defendant, and at his request, with the usual averment of a 
promise to pay. 

As introductory to the plaintiffs' right of action on the bills or 
drafts- described in the first, second and third counts of the declara- 
tion, and explanatory of their ownership of and legal right thereto, 
the declaration avers, in substance, that on October i, 1861, in con- 
sideration that the plaintiffs, before that time, at the instance and 
request of. the defendant, had transported a large number of 
mules from and to the place named in the declaration, the 
defendant was indebted to the plaintiffs in the several sums stated 
in the several counts, agreed and undertook to pay the same by 
-drafts, to be drawn by his agent or himself, to be accepted by him 
as already stated. There is no averment, however, that the mules 
transported were the property of the defendant ; and the basis of 
the plaintiffs' right to recovery in this action is the promise and 
undertaking o{ the defendant to accept and pay the bills and drafts 
drawn on him by his agent, and his neglect or refusal to do so. 

As the demurrer to the defendant's third plea, by a familiar 
rule of pleading, reaches to the declaration, it will be proper here 
to inquire preliminarily whether the plaintiffs, in the case made 
by them, have shown a right to maintain an action to recover the 
sums stated in the first, second and third counts, on the several 
bills or drafts described, upon the averment that they are the 
holders and owners of the same, without indorsement to them. 
This cannot be a question on this demurrer, for the reason that the 
supreme court of the United States, in the case in chancery be- 
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tween these parties appealed from this court, adjudged that the 
remedy of the plaintiffs was not in equity, but by action at law,, 
and therefore remanded the case to this court to be tried in an 
action at law. 6 Wall. (S. C.) 134. 

And there seems to be no rgom for a doubt that the averments 
of the declaration show a promise and undertakings by the de- 
fendant, creating a legal liabiHty for which an action may be sus- 
tained. There is set forth a promise upon an alleged consideration,, 
to do an act which the defendant has failed to perform, by reason 
of which a right of action has accrued to the plaintiffs. 

Further statement of facts. — The only inquiry for the court on 
this demurrer is, therefore, whether the third plea of the defendant 
sets forth legal and sufficient grounds to defeat the plaintiffs' right 
to a recovery in this action. 

Without reciting in detail the defendant's third plea, which is of 
great length, and seemingly obnoxious to the charge of prolixity, 
it will be sufficient to state its substance. It begins with an aver- 
ment that the several causes of action stated in the declaration are 
all parts of one and the same transaction, growing out of the same 
contract, in which the promises of the defendant were conditional 
and dependent on obligations to be performed by the plaintiffs,, 
which they did not and would not perform. The plea then avers 
that on August 30, 1861, and prior and subsequent to that date,, 
the plaintiffs were two railroad companies, each constituting a part 
of a through line for the transportation of live stock and other 
property from Cincinnati to Pittsburg, Harrisburg, Baltimore, 
and other places ; that the joint agent of the two companies at Cin- 
cinnati, on the said August 30, 1861, submitted a proposition in 
writing, by which the railroads offered to transport all the horses 
and mules that Thompson & Groom, and such other persons as 
they might be interested with, might wish to transport within the 
next forty davs from Cincinnati, by way of Columbus, Steubenville 
or Bellair, to Pittsburg and Harrisburg, or Baltimore, at certain 
rates for each carload, as named in the proposition. And after other 
might be interested with, might wish to transport within the next 
forty days from Cincinnati, by way of Columbus, Steubenville or 
Bellair, to Pittsburg and Harrisburg, or Baltimore, at certain 
rates for each carload, as named in the propositipn. And after other 
stipulations, not material to notice, the written offer of the agent 
proposed that, for the transportation of horses and mules, William 
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Stuart, as agent of the plaintiffs at Pittsburg, should be author- 
ized to draw on the defendant at the Bank of the Metropolis, in 
Washington, D. C, at one day's sight for each shipment separately 
as forwarded from Pittsburg, the drafts to be paid promptly in ex- 
change on New York. 

The plea then avers that on the same day, and as a part of the 
same transaction, the defendant accepted in writing the said offer 
of the plaintrff's agent, signing the name of Thompson & Groom. 
The plea then sets forth, at the same time, the defendant, in his 
individual name, signed a written stipulation to the effect that, in 
pursuance of the foregoing agreement, he authorized William 
Stuart as his agent at Pittsburg to draw on him at one day's sight 
at the Bank of the Metropolis, Washington City, payable in ex- 
change on New York, for each shipment by Thompson & Groom, 
as the same should be forw^arded from Pittsburg. 

The plea then avers that pursuant to this arrangement large 
numbers of horses and mules were offered to the plaintiffs for 
transportation, and were received by them; and that, although 
some were transported under said agreement, in relation to other 
portions of the animals the plaintiffs were guilty of sundry wrong- 
ful acts of commission and omission whereby the animals were 
greatly injured, and the owners suffered damage to an amount ex- 
ceeding $24,000, and largely in excess of the sum claimed -in this 
action as due to the plaintiffs. Tho^f^ alleged tortious acts on the 
part of the plaintiff's are set forth at great length and with great 
particularity in the plea ; but, for the purposes of the question on 
this demurrer, it is unnecessarv to notice them in detail. 

This statement presents, in brief, the grounds of defense set up 
in the third plea. It purports to be, in its main features, a plea in 
bar. It is certainly somewhat peculiar in its structure, and bas not 
been drawn with a very strict reference to the rules of special 
pleading still in force in this court. It is not proposed to notice 
the numerous points made by the counsel for the plaintiffs in his 
very elaborate argument in support of the demurrer. There are 
two objections to the plea which seem to be decisive, and these will 
be noticed very briefly. The first is that the plea, without denying 
the material allegations of the declaration on which the plaintiffs 
base their right to recover, avers, in avoidance of the defendant's 
liability, the failure of the plaintiffs to perform another agreement 
between other parties, the performance of whicl> is alleged to be a 
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condition precedent to any liability by the defendant on his prom- 
ise or undertaking as set out in the declaration. As before stated, 
the contract obligation of the defendant, as averred, is, in sub- 
stance, that in consideration that the plaintiffs had agreed to trans- 
port horses and mules at the rates stated, for Thompson & Groom 
and the persons with whom they might be associated, from and to 
the places named, the defendant authorized Stuart, as his agent, 
to draw on him for each shipment made from Pittsburg ; the bills 
so drawn to be in exchange in New York. The declaration avers 
that shipments were made from Pittsburg in consideration of 
which the defendant's agent drew the several bills in payment de- 
scribed in the declaration, two of which were accepted by the de- 
fendant but not paid — the third not accepted or paid. Then fol- 
lows the averment of the defendant's liability to pay these bills, in 
virtue of his agreement to accept and pay them. 

There would seem to be no ground for a doubt that the facts 
averred in the declaration show a good cause of action against the 
defendant. His promise to accept and pay the bills to be drawn by 
his agent is clearly a valid promise, and his failure to do so im- 
ports a liability to the plaintiffs as the owners and holders of the 
bills. The only question, therefore, arising on the demurrer is 
whether the matters set forth in the plea are a legal and valid 
ground of objection to the plaintiffs' claim. And it seems clear 
that the plea does not respond to the cause of action asserted by 
tlie plaintiffs. It does not deny that shipments of animals were 
made pursuant to the agreement between the parties, for which 
the bills were severally drawn ; but avers that under the agreement 
to transport horses and mules for Thompson & Groom and their 
associates, the plaintiffs failed to perform their agreement and 
were guilty of sundry torts, whereby they sustained great injuries. 
But there is no averment in the plea of any non-performance or 
tort in reference to the shipments for the freight of which the bills 
were drawn. In a word, there is no averment in the plea of any 
facts in avoidance of the defendant's liability on his separate, in- 
dividual promise that the bills should be drawn, accepted and paid 
by him ; that in making this promise the defendant incurred an in- 
dividual responsibility distinct from any liability by him as a mem- 
ber of the firm of Thompson & Groom is a legal inference from 
the facts set out in the declaration. In the written acceptance of 
the offer, by the plaintiffs, to transport stock for Thompson & 
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Groom and the persons with whom they might be interested, he had 
signed the name of that firm, of which he was a member, but as no 
mode of payment for freight was provided for in the plaintiff's 
proposition or the written acceptance of the firm, the defendant, in 
iffs on that ground. The amount thus claimed, as before noticed, 
accept and pay bills to be drawn on him for leach shipment from 
Pittsburg. 

It seems to the court, therefore, that the plea is defective in not 
responding to the allegations of the declaration, which assert the 
cause of action against the defendant. 

There is, also, as it seems to the court, another still more obvious 
objection to the plea. While it sets forth, as a bar to the action, 
substantially the non-performance of a condition precedent, it 
avers, by way of set-off, counter-claim or recoupment of damages, 
a claim for a large sum, based on the alleged tortious acts of com- 
mission or omission by the plaintiffs in the transportation of the 
animals, and claims judgment for a large sum against the plaint- 
iffs on that ground. The amount thus claimed, as before noticed, 
largely exceeds the sum claimed by the plaintiffs in this action. 
There is no rule of pleading known to the court by which such a 
claim can be set up in a plea in bar of the action. If there is a 
basis for such a claim it must be set forth in a separate plea of set- 
off, or by notice of special matter. Its insertion in this plea clearly 
subjects it to the charge of duplicity; and upon this ground, if 
upon no other, the demurrer must be sustained. 

But the court cannot perceivQ that in any way the matter set 
forth in the plea can be available to the defendant as a matter of 
set-off, counter-claim or recoupment. The alleged tortious acts of 
the plaintiffs affect, not the property of the defendant, but the 
property of Thompson & Groom, and the unknown persons with 
whom they were associated. If, on the theory assumed by the 
court, the plaintiffs have set out a good cause of action against the 
defendant, it is clearly not competent for the defendant, in avoid- 
ance of his liability, to assert a claim against the plaintiffs for 
tortious acts affecting the property, not of himself, but of Thomp- 
son & Groom and other persons. It needs no citation of authority 
in support of this proposition. It is not necessary to decide 
whether, as a claim for unliquidated damages arising from alleged 
torts, it can, under any circumstances, be set up as a set-off to a 
claim founded on contract. If Thompson & Groom, or other 
parties interested in the property injured by the torts of the plaint- 
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iffs, have a ground of action against the plaintiffs, their redress is 
open to them in a suit for that purpose. But dearly, the defendant 
cannot set off in this suit a claim for damages accruing to property 
of other persoTis. And this objection, as it seems to the court, is 
not obviated by the averment of the plea that the defendant was 
the bailee or factor of the owners of the animals alleged to have 
been injured, and as such had a qualified interest in them, and a 
right to maintain an action in his own name for the tortious acts 
of the plaintiffs. It is argued that if he had such a right to sue he 
may defend in this suit by setting up the injuries sustained by the 
owners on account of his interest in the property as bailee or 
factor. If such a plea were sustainable, it is not perceived how 
it could be available to the defendant, as asserted in this third plea. 
It would seem to be incongnious with other allegations and 
grounds of defense set up in the plea, and therefore subjecting it 
to the charge of duplicity. But if separately pleaded it is liable to 
objection. In the first place the defendant, as the partner of the 
firm of Thompson & Groom, had a proprietary interest in the 
property, and I do not perceive that in any legal sense he can be 
held to be a bailee or factor. And again his habiHty to plaintiffs, 
as set forth in the declaration, is based on his individual contract, 
liabihty or promise, in answer to which he cannot assert, by way of 
set-off or olhcrwise, that he was bailee or factor for the owners, 
and that the property was injured b)- the wrongful act of the plaint- 
iff in its transportation. 

These are all the points which it is deemed material to notice. 
In passing on this demurrer I have not supi>osed it necessary to 
er on a more elaborate consideration of the points adverted to, 
the reason that the more important of them were brought to 
notice of the court and decided when this case was before it, 
a suit in chancery, prior to its removal to the supreme court, 
that case the court expressed the opinion that if the allegations 
misfeasance and malfeasance against the railroads, in the trans- 
tation of the animals in question, could be sustained by evi- 
ice, the owners had a plain remedy by suit for the injuries al- 
cd, but that a recovery for these injuries is not available to the 
endant as a defense to his liability on the special contract or 
inise set up by the plaintiffs. The demurrer is sustained. 

n duplicity, we Cases Nos. 39, 08 and 72. 

n irresimnsive pleadings, eee Coses Sm. 33, 38, 59, 60, 63, 04 and 05. 

n eet-oK. see Case No. 81. 
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Travers V. Dyer. 

Case No. 29. 
(arcuit Court for Vermont: 16 Blatchford, 17&-181. 1879.) 

Opinion by Wheeler, J. 

Statement of Facts. — This is an action of account in six counts. 
The first count is against the defendant as bailiff to the plaintiff 
of six thousand cords of wood; the second, as receiver of. moneys 
of the plaintiff, to merchandise with, for their common profit ; the 
third, as receiver of the moneys of the plaintiff as partner in hotel 
keeping; the fourth, as bailiff of the plaintiff's moiety of land held 
by them as tenants in common ; the fifth, as bailiff of a moiety of 
other premises ; the sixth, as bailiff of a moiety of other premises. 
The defendant has demurred generally to each of all the counts 
but the fourth, and tendered several issues upon that to the 
country. The cause has now been heard upon the demurrer. As 
the demurrer is general only, the questions are whether the several 
counts demurred to are sufficient in substance without regard to 
form; still, sufficient must be alleged, in some form, to constitute 
a cause of action. A general demurrer supplies nothing toward 
that. 

The action of account is somewhat peculiar in its proceedings, 
but the peculiarities will supply no lack of statement of a cause of 
action, as those in the action of book account in the states of 
Vermont and Connecticut do, to some extent. The action is for 
an account by the defendant to the plaintiff for money of the 
plaintiff received by the defendant by some privity of authority or 
appointment, or of estate, or of law, and for the recovery of the 
balance due. There are two judgments in the action — one, that 
the defendant do account with the plaintiff ; the other, after the ac- 
counting, for the balance found due. The plaintiff, in his declara- 
tion, must set forth enough to entitle him to both judgments. 
The privity by which he is entitled to an account, and proceedings 
under or pursuant to it, raising a balance in his favor to be re- 
covered, must both appear. If a plaintiff has not these he is not 
entitled to maintain the action. If he has them but does not set 
them forth, he does not show himself entitled to maintain it. 
These are simple and just rules, by which these counts must be 
tested. 
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The first count sets forth the relation between the parties clearly 
enough, by alleging that the defendant, from one day to another 
named, was bailiff to the plaintiff, and during that time had the 
care and administration of the wood to be sold and made profit of 
for the plaintiff ; but that is as far as it goes, except that it states 
that the defendant has not rendered any account, though re- 
quested. There is no allegation that any wood has been sold or 
profit made, nor an>i:hing to show that there has been anything of 
the plaintiff's in the hands of the defendant but the wood, and 
that may all be there yet, ready for the plaintiff. This count 
seems to be clearly bad. 

The second count sets forth that the defendant was the receiver 
of moneys of the plaintiff from a day to a day named, however 
and by whatever contract accruing, for the common use, benefit 
and profit of both, and during that time received $10,000 to 
merchandise with and make profits for both, to render a reasonable 
account thereof, but states no relation or privity under which the 
plaintiff so became the receiver, nor that he did merchandise with 
the money received, or did make any profit. In Co. Litt. 172, it is 
said that "if two joynt merchants occupy their stocke, goods and 
merchandises in common, to their common profit, one of them 
naming himselfe a merchant shall have an account against the 
other naming him a merchant," etc. ; but here that is not done, nor 
is it alleged that they were in fact joint merchants or partners. 
This is quite important and material. The defendant has a right to 
traverse the relation alleged and the extent of the right of the 
plaintiff claimed, and to have the issues tried and settled before 
judgment to account, and those matters should be alleged ip at 
least traversable form, that the defendant may avail himself of the 
right, which is not here done. Wood v. Merrow, 25 Vt. 340. 
This count is defective in substance. 

The third count, after alleging the partnership of the plaintiff 
and defendant, charges that they received $10,000 over and above 
the defendant's just share, but not that the defendant himself had 
received any more than his share. This may be a mere slip of the 
pen in alleging that they received, intending to allege that he re- 
ceived ; but, if so, there is nothing to correct it by. As the count 
stands there is a plain lack of any allegation that the defendant 
is in arrear. This count is not good. 

The fifth count alleges that the defendant was bailiff to the 
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plaintiff of an "undivided moiety or share" of certain lands. It 
is of importance that the right of the plaintiff should be definitely 
ascertained by the admissions of the pleadings or by trial. It must 
be definitely alleged before it can be definitely tried. If this allega- 
tion had stopped with "moiety" it would have been clear and ex- 
act. But the pl^der added "or share," so the allegation stands 
that the defendant was bailiff of an undivided moiety or an undi- 
vided share, without stating of which; and if of the latter, the 
share may be a moiety or one of any number of parts into which 
an estate can be divided. This becomes too indefinite. The words 
or share cannot be rejected as surplusage, for they may be the 
ones on which reliance is placed, and as definite an allegation as 
could be made. This count is also bad. 

In the sixth count it is set up that the plaintiff was seized in 
fee of an undivided moiety of the premises, with the defendant, 
which the defendant held, as tenants in common. Perhaps the 
pleader intended to allege that the plaintiff and defendant were 
tenants in common, each owning a moiety, but if so he has not 
done so. As the count stands, they are alleged to be tenants in 
common of a moiety, which does not at all show what the share 
of either is. And it does not show who owns the other moiety, 
whether it is either of them or some other person or persons. 
If some other person, the action could not be maintained at com- 
mon law, for it only lies between two and hot more. Perhaps, 
however, the statute of the state would remove tliat difficulty. 
Gen. Stat. Vt., 344, § 17. But, however that may be, the defect 
of not stating the share of these parties remains, and is not of 
form merely. This count is, likewise, not good. 

The action of account proceeds upon the ground that the de- 
fendant rightfully had the money for some purpose. The de- 
fendant cannot, therefore, be in default until he has refused or 
neglected to account and deliver, after being called upon by de- 
mand or an equivalent. In each of these counts the allegation in 
that direction is very faint. It is merely that, although requested, 
and particularly on a certain day, he refused to account. This 
may be sufficient, although it hardly seems to be. The counts are 
judged of upon the other grounds mentioned and not upon this. 

The demurrer is sustained, and the first, second, third, fifth and 
sixth counts are adjudged insufficient. 

On certainty of allegations, see Cases Nos. 33 and 34. See also ch. X. 
13 
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« 

Weeks v. Ladd. 

Caae No. 30. 

(Circuit Court for Oregon: 2 Sawyer, 520-524. 1874.) 

Statement of Facts. — Three actions to recover damages suffered 
by plaintiffs in the sale of their shares in a corporation. 

Opinion by Deady, J. 

In Week's case the complaint alleges that the plaintiff is a citizen 
of California, and that the defendants, on August 29, 1867, and 
prior thereto, and while the plaintiff was the owner of forty-two 
shares of the stock of the Oregon Steam Navigation Company, 
-were the directors of said corporation, and did by their false and • 
fraudulent acts and representations reduce the market value of said 
stock sixty-two and a half per centum below its real value ; and also 
that the plaintiff, "being ignorant of the fraudulent acts of defend- 
ants, as aforesaid, in diverting the funds of said company, all of 
which was done secretly by defendants, and in misapplying them, 
and relying upon the said representations and statements of de- 
fendants, and upon their good faith; and believing their said 
statements and representations so made, as hereinbefore alleged to 
be true, was induced to sell, and did actually, on or about August 
29, 1877, sell his said forty-two shares of stock in said company 
for a price greatly below the real value thereof at the time of 
such sale, and also greatly below what it otherwise would have 
brought in the market at that time had it not been for the wrongful 
conduct of the defendants as aforesaid ; that your plaintiff, being 
influenced and induced as aforesaid, by the fraudulent conduct of 
the said defendants as aforesaid, did, at the date hereinbefore 

stated, sell, assign, transfer, set over to , absolutely, all 

his forty-two shares of stock in said corporation for the price, and 
receiving therefor the sum of seventy-two and a half cents, and 
no more, on the dollar, par value thereof ; that the real value of said 
forty-two shares of stock at that date to the owner and holder 
thereof was not less than twenty-five per centum premium on the 
par value thereof, to .wit, the sum of $625 per share." 

The defendants demur to the complaint because : I. It does not 
•state facts Sufficient to constitute a cause of action ; and, 2, the ac- 
tion was not commenced within the time limited by law — ^two- 
3'ears after the cause of action accrued. 
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In support of the first cause of demurrer the defendant makes 
the following points: i. That the acts and representations of the 
defendants, even conceding them to be fraudulent, and that plaint- 
iff was thereby induced to sell his stock at less than its value, are 
not sufficient foundation for the action. 2. The complaint does not 
show that plaintiff was induced by these false acts and representa- 
tions to part with his stock. 3. That it should be averred that the 
representations were in writing. 

Upon the second of these points the argument stands thus : For 
the defendants it is maintained that, admitting, as the demurrer 
does, the defendants did the acts and made the representations 
complained of, that the plaintiff believed them to be true, and that 
they had the effect to depreciate the market value of the stock, as 
alleged, still it does not follow that the plaintiff was thereby in- 
duced to sell his stock for less than its real value. There is a 
failure to connect the alleged cause apd effect by proper averment. 
For aught that appears the plaintiff may have been induced to part 
with his stock upon considerations altogether different from the 
apparent depreciation of its value. The alleged loss arose from 
the sale by the plaintiff of his stock for less than its real value, and 
unless it appears from the complaint that such sale was induced or 
caused by the conduct of the defendants, it is insufficient in this 
respect. 

The argument for the plaintiff impliedly admits this proposi- 
tion, but insists that "it does appear from the complaint that the 
plaintiff was induced by the fraudulent acts of defendants to sell 
his stock." 

In support of this assertion, reference is made to this allegation 
in the complaint: "That your plaintiff, being influenced and in- 
duced as aforesaid by the fraudulent conduct of the said de- 
fendants as aforesaid, did, at the date hereinbefore stated, sell, as- 
sign, transfer, set over," etc. 

But this allegation adds nothing to the complaint in this respect, 
for to be "influenced and induced as aforesaid" is only to be in- 
fluenced and induced as before stated. Now, the previous and 
only allegation to which this "as aforesaid" relates does not state 
in terms that the plaintiff was induced by the conduct of the de- 
fendants to make the sale in question, but only that he "was in- 
duced to sell, and did actually * * * sell," etc. 

Unless, then, the prior allegation, that the plaintiff believed in 
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and relied on the representations of the defendants, necessarily im- 
plies that he was thereby induced to sell, etc., the complaint is in- 
sufficient for want of such averment. Without it the alleged 
wrong and loss are not concatenated as the cause and effect. But 
the plaintiff does not maintain that tliere is ground for such im- 
plication, and I think it would be unsafe so to conclude. 

The immediate inducement to sell may have been the necessity 
or desire of the plaintiff to convert his stock into money. In all 
cases cited on the point there is a direct allegation, in so many 
words, or to that effect, that the injured party was induced by the 
conduct of the other to do the act whicli caused the loss to him. 

In Cazeaux v. Mali, 25 Barb. 583, the cause and effect are con- 
nected by the averment "that the plaintiff was influenced thereby 
in making the purchases." In Cross v. Sackett, 2 Bosw. 645, the 
allegation is : "and so believing, and on the faith and credit of the 
aforesaid false and fraudulent acts, practices and representations 
of the said defendants, * * * the said plaintiff did" purchase the 
stock in question. The court (p. 646) held this allegation equiva- 
lent to saying that "by these fraudulent acts they (the defendants) 
induced the plaintiff to purchase." 

In Gerhard v. Bates, 20 Eng. L. & E. 136, the court say: "If 
the plaintiff had only averred that afterward, having seen the pros- 
pectus, he was induced to purchase the shares, objection might 
have been made that a connection did not sufficiently appear be- 
tween the act of the defendant and the act of the plaintiff from 
which the loss arose; but the second count goes on expressly to 
aver that the defendant, by means of the said * * * representa- 
tions, wrongfully and fraudulently induced the plaintiff to become 
the purchaser," etc. Thus the wrong and the loss are clearly con- 
catenated as cause and effect. In Newberry v. Garling, 31 Barb. 
131, it is alleged that the "plaintiff was induced by these represen- 
tations (the representations of the defendant) to purchase." 

Upon the argument and authorities cited the point appears to 
be well taken. The argument for the plaintiff admits that the com- 
plaint should show that the plaintiff was induced to make the 
sale in question by means of the wrongful conduct of the de- 
fendants, and rests solely upon the bare assertion, which, in the 
judgment of the court, is erroneous, that the complaint contains 
such an allegation. 

The cases cited supra were cases of the purchase of stock upon 
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false representations as to its value and condition of the corpora- 
tion, by the seller. There it was held necessary to aver that the 
plaintiff was influenced to make the purchase by means of such 
representations. Without this the loss sustained by the purchaser 
does not appear to have been caused by the act of the seller. 

The case at bap is one of the sale of stock by the plaintiff for 
a price below its real value, upon false representations as to its 
value and the condition of the corporation, not by the other party 
to the sale, but by third persons, who were then directors of the 
corporation ; therefore the allegation as to the influence these rep- 
resentations had upon the plaintiff in making the sale, should state, 
not only that he was thereby induced to sell his stock, but also to 
sell it at a price below its real value, and thus incur a loss which he 
otherwise would not. 

Upon this point the demurrer is sustained, and therefore it is 
not necessary to consider it further. The complaints in Sander- 
son and Barker's cases are substantially the same as this, and the 
demurrers thereto are sustained for the same reason. 

When an action on the case will lie, see Case No. 19. 
On limitations, see Cases Nos. 69 and 73. 

On when an action shall be taken to have been commenced, see Cases 
Nos. 69 and 73. 



Wilcox v. Cohn. 

Case No. 31. 

(arcuit Court for New York: 5 Blatchford, 346-^48. 1866.) 

Action of covenant. Defendant demurred specially to the decla- 
ration on the ground that there was no breach properly stated. 

Opinion by Shipman, J. 

The rules of pleading by w^hich the issue raised by this demurrer 
is to be determined are very plain and elementary. In order to 
avoid prolixity, so much of the covenant as is essential to the cause 
of action should be set forth and no more. Distinct breache3 of 
separate covenants in the deed may be assigned in the same count. 
It is sufficient if the breach be assigned in words which contain 
the sense and substance of the covenant. The breach may be as- 
signed according to the legal effect, or in the words of the deed. 
When the right of action depends upon a condition precedent^ !ts 
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performance must be averred ; but it is never necessary to antici- 
pate and negative matters of defense, such as payment, waiver, 
discharge, etc. 

Statement of Fa<:ts, — The covenant, for the breach of which this 
action is brought, is set forth in the declaration as follows : "Noth- 
ing in this license contained shall be construed to authorize or per- 
mit the said licensee to use the said clasping machine for any other 
purpose than his own business of manufacturing hoop skirts, to 
hire the said machine to others, or to suffer any other person to 
use the said machine gratuitously or for a consideration ; and noth- 
ing in this license contained shall be construed to authorize, per- 
mit or license the said licensee to construct or vend a machine em- 
bodying said inventions of the said Maine and said Deforest and 
said Baird, or either of them, or to have one or more of said 
machines constructed for him." The next succeeding clause of 
the deed states the damages agreed upon by the parties for a viola- 
tion of the foregoing covenant, and it is therein stipulated that 
the defendant shall pay $500, as liquidated damages, "for each and 
every machine which the said licensee shall use, or permit another 
to use, and the same sum for each and every machine which the 
said licensee shall construct or vend, or procure to be constructed." 
The machines here referred to are plainly machines other than 
the machine furnished to the defendant by the plaintiff. These 
two clauses of the deed are to be construed together, and the lat- 
ter is somewhat explanatory of the former. Thus construing 
these clauses, it follows that the defendant would violate the 
covenant contained in them if he should construct or vend a ma- 
chine, or cause one or more to be constructed for him, or should 
use, or permit another to use, a machine constructed by him, or 
which he had caused to be constructed for himself. 

The breach alleged is that the defendant "had and procured 
three machines, embracing the inventions set forth in said letters 
patent, to be made and constructed, and did use said three ma- 
chines, and permit the same to be used." The pleader here states, 
with a certainty to a common intent, which is sufficient in a 
declaration, and by a fair intendment, that the defendant caused 
three of these machines to be constructed for himself, and that he 
used the same. It is explicitly stated that the defendant used the 
machines, and this alone would constitute a breach of the covenant 
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in the deed. A breach is assig^ned in words which contain the 
sense and substance of the covenant, and according to its legal ef- 
fect. 

It w^as unnecessary for the pleader to allege that the machines 
were not procured from the plaintiff by the defendant, or that the 
defendant had not paid the stipulated damages. These are matters 
of defense to the action. The demurrer is therefore overruled. 

For rules to be observed in declaring on a covenant, see Cases Noe. 8 and 9. 



Perry v. Phcenix Assurance Company. 

m 

Case No. 32. 
(arcuit Court for Rhode Island: 8 Fed. Rep. 643-646. 1881.) 

Opinion by Colt, J. 

Statement of Facts. — This is an action upon a policy of fire in- 
surance. The question before us arises under a demurrer filed by 
the defendant to the first count in the plaintiffs' declaration. The 
main points raised by the demurrer are whether the count contains 
sufficient averments — ^first, as to the particular account of loss ; and 
second, as to the magistrate's certificate required to be given by 
the policy. 

The declaration, following out the terms of the policy, alleges^ 
among other things, that the loss was payable *'sixty days after 
notice and proof of the same, upon condition that the plaintiffs, in 
case of such loss, forthwith gave notice of said loss to the com- 
pany, and shall, within thirty days, render a particular account of 
such loss, signed and sworn to by them, stating whether any and 
what other insurance has been made on the property, what was the 
value thereof, what was the plaintiffs' interest therein, in what 
general manner said barn was occupied at the time of said fire^ 
also were the occupants the same, and when and how the fire 
originated, as far as they knew or believed ; and should procurer 
a certificate under the hand and seal of a magistrate or notary pub- 
lic most contiguous to theplace of the fire and not concerned in the 
loss as a creditor of the plaintiffs or otherwise, or related to 
them, stating that he has examined the circumstances attending the 
loss, knows the character and circumstances of the assured, and 
does verily believe that they have, by misfortune, and without 
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fraud or evil practice, sustained loss and damage on the property 
insured to the amount of six hundred and nineteen dollars and 
seventy-five cents ($619.75)." 

The plaintiffs aver the performance of these conditions as fol- 
lows : "Of which loss the plaintiffs forthwith gave notice to said 
company, and, as soon as possible after said loss, to wit, within 
thirty days after said loss, to wit, on the 23d day of October, A. D. . 
1880, rendered the defendant a particular account of said loss, 
under their hands and verified by their oaths, and did also declare 
that no other insurance was made upon said property, and at the 
same time procured the certificate under the hand and seal of 
Frederick A. Warner, a magistrate having a seal most contiguous 
to the place of the fire, not concerned in said loss as a creditor or 
otherwise, or related to the plaintiffs, and from inquiries made by 
him into the circumstances and origin of said fire and as to the 
value of the property destroyed, and he verily believed that the 
plaintiffs really and by misfortune, and without fraud or evil 
practice, had sustained by said fire loss and damage to the amount 
of the, sum of six hundred and nineteen dollars and seventy-five 
cents ($619.75) ; and the plaintiffs on the same day forwarded to 
the defendants, at their office at No. 54 William street, New York 
City, said certificate. And the plaintiffs further aver that there- 
afterwards, to wit, on the i6th day of November, 1880, and at the 
request of the said defendants, did procure another certificate of 
Benjamin M. Bosworth, Jr., a magistrate having a seal and being 
nearest to the place of the fire, not concerned in the loss as a 
creditor or otherwise, or related to the plaintiflFs, and from in- 
quiries made by him into the circumstances and origin of said fire 
and as to the value of the property destroyed, and he verily be- 
lieves that the plaintiffs really and by misfortune, without fraud or 
evil practice, had sustained, by said fire, loss and damage to the 
amount named in said certificate, — that is, the sum of six hundred 
and nineteen dollars and seventy-five cents ($619.75), — which cer- 
tificate is made a part of this declaration ; and the plaintiffs on the 
same day forwarded to the defendants at their office at No. 54 
William street, New York City, said amended and additional cer- 
tificate as aforesaid." 

Then follows the averment that the plaintiffs "have in all things, 
kept, fulfilled and performed all things on their part to be kept, 
fulfilled and performed under the terms of said contracts, or in 
any manner connected with their said contract of insurance." 
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It Will be here observed that while the plaintiffs state that they 
^'rendered the defendant a particular account of said loss, under 
their hands and verified by their oaths, and did also declare that no 
other insurance was made upon said property," they do not aver 
that this account stated what was the value of the property^ what 
zcas the plaintiffs' interest therein, in what general manner said 
barn was occupied at the time of said fire; also, were the occupants 
the same, and when and how the fire originated, as far as they 
knew or believed. And it will further be observed that while the 
certificate of each of the magistrates conforms in substance to 
most of the requirements, yet that neither of them state that the 
magistrate knows the character and circumstances of the assured, 
as required by the policy. By an almost uniform current of de- 
cisions in this country and in England, extending back to the first 
adjudicated cases upon the subject, it has been held that provisions 
of .this character in a policy of fire insurance are conditions pre- 
cedent, the performance of which must be shown to entitle the as- 
sured to recover. By this policy of insurance the company agrees 
to pay the loss only upon conditions that the plaintiffs do certain 
things which the company deems essential for its own protection. 
It must appear, therefore, that each and all of these acts, as set out 
in the contract, have been discharged, or some legal excuse for 
non-performance given before the plaintiffs have a right of action. 
Oldman v. Bewicke, 2 H. Bl. 577, note; Worsley v. Harvey, 20 
Eng. Law & Eq. 541 ; Columbian Ins. Co. v. Lawrence, 2 Pet. 25, 
50 ; also 10 Pet. 507 ; Wellcome v. People's Ins. Co., 2 Gray, 480 ; 
Campbell v. Charter Oak Ins* Co., 10 Allen, 213; Johnson v. 
Phcenix Ins. Co., 112 Mass. 49; Dolbier v. Agricultural Ins Co., 
67 Me. 180; Home Ins. Co. v. Duke, 43 Ind. 418; Doyle v. 
Phcenix Ins. Co., 44 Cal. 265 ; Dawes v. North River Ins. Co., 7 
Cow. 462; Rockford Ins. Co. v. Nelson, 65 111. 415, 418; May, 
Ins., § 586 ; Phil. Ins., § 2026. And the failure to aver perform- 
ance is fatal on demurrer. 

Chitty on Pleading, volume i, page 327, says: "The omission 
of averment of performance of a condition precedent, or of an ex- 
cuse for the non-performance, is fatal on demurrer." See, also. 
Home Ins. Co. v. Duke, 43 Ind. 418; Dolbier v. Agricultural Ins. 
Co., 67 Me. 180. The plaintiffs contend, however, that the subse- 
quent general averment that they have performed all things by 
them to be performed by the terms of the contract is of itself 
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sufficient. But the rule of the common law, as established by the 
foregoing and other authorities, is clearly the other way. That 
rule is as Chitty expresses it (p. 985, note k) : "But if there be 
anything specific or particular in the thing to be performed, 
though consisting of a number of acts, performance of each must 
be particularly stated." 

The plaintiffs also argue that it was not necessary for them to 
aver performance of the various provisions which by the terms of 
tlie policy are required to be stated in the particular account, but 
that their simple allegatioA that they have rendered the defendant 
a particular account is sufficient. The policy declares that the 
particular account must contain statements as to other insurance, 
value of property, interest of assured, manner the building was 
occupied at time of fire, who were the occupants, when and how 
the fire originated. Now it can hardly be said that an averment 
of performance which simply states that a particular account has 
been rendered, and only affirming one of the particulars, that re- 
lating to other insurance, is enough; because, from all that ap- 
pears, the account may not have contained anjthing relating to 
the other material facts, and consequently upon the face of the 
declaration a case has not been made out. 

It was held in Catlin v. Springfield Ins. Co., i Sumn. 434, that 
the words "a particular account of such loss or damage" meant, of 
themselves, simply a particular account of the articles lost or 
damaged, and in no way referred to the manner or cause of loss. 
The legal import, therefore, of these words does not embrace the 
other important facts called for under this head by this policy, and 
we are forced, therefore, to the conclusion that the allegation is 
insufficient. There can be no question but what the magistrate's 
certificate must be such as the condition requires. Columbian Ins. 
Co. v. Lawrence, 2 Pet. 50; Johnson v. Phoenix Ins. Co., 112 
Mass. 49. 

By the failure in this case to aver knowledge of the character 
and circumstances of the assured as laid down in the policy, the 
condition is not complied with. The demurrer is therefore sus- 
tained. 

For a proper plea to a disjunctive condition, see Case No. 33. 
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Tucker v. Lee. 

Case No. 33. 
(Qrcuit Court for the District of Columbia: 3 Cranch, C. C, 684-692. 1829.) 

Statement of Facts, — Debt against a surety on an appeal bond. 
Demurrer to declaration because the breach of the condition was 
not sufficiently assigned. 

Opinion by Cranch^ J. 

Upon bonds with collateral condition, the plaintiff must, under 
the statute of 8 & 9 W. 3, chapter 11, section 8, assign the breach 
or breaches upon which he intends to recover. Hardy v. Bern, 5 
T. R. 636; Wilmer v. Harris, 5 Har. & J. i ; i Saund. 58, n. i ; 2 
Saund. 187 a, n. 2. And if he undertakes to set them out in his 
declaration they must be as precisely averred as in a replication ; 
and if they are all insufficiently set out the declaration must be 
adjudged bad upon demurrer. T. Jones, 125 ; Rea v. Burnis, 2 
Lev. 124; Anonymous, Hardres, 320. But if there be one good 
breach well set out, the demurrer, if to the whole declaration, must 
be overruled. Gordon v. Kennedy, 2 Binn. 287 ; i Chitty, PL, 326, 
n. I ; Adams v. Willoughby, 6 John. 65. Although if some of the 
breaches assigned be insufficient, and there should be a general 
verdict for the plaintiff, the judgment would be arrested. Fletcher 
V. Peck, 6 Cranch, 87. 

The counsel for the defendant supposes that the breach assigned 
in this declaration is insufficient, because it does not 'set forth 
specially the damages which the plaintiff has sustained by reason 
of the judgments not being satisfied and paid after the affirmance 
in the supreme court. 

There is another objection to the assignment of the breach, and 
that is that it says "the said Peter did not answer the damages," 
etc. It might be true that he did not answer the damages and costs 
on the first day after the affirmance, and yet he might have an- 
swered them before the suit brought, so that the plaintiff might 
not have had a cause of action at the time of bringing the suit. 
This does not seem to be "certainty to a common intent." How- 
ever, our opinion is not founded upon this defect. 

(After the declaration had, by leave of the court, been amended, 
the defendant pleaded five pleas, to the first, third and fourth of 
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which demurrers were filed, issue being joined on the second and 
fifth.) 

Opinion by Cranch, J. 

As to the first plea : The words "after the signing and sealing 
of the said writing obligatory, in the declaration mentioned and," 
may be rejected as surplusage, for they are not at all necessary 
to the validity of the plea. But the plea is bad because it purports 
to be a plea to the whole declaration and yet covers only a part. 
The damages alleged in the declaration, the non-payment of which 
constitutes the breach assigned, consists not only of the $4,616.96, 
with interest from the 22d of December, 1820, till paid, but of the 
costs of suit in the circuit court and in the supreme court. The 
plea does not state the payment of that part of the damages which 
consists of those costs. It only avers the payment of the whole 
original debt due by H. Lee, the elder, to Tucker, of which those 
costs did not constitute a part. It does not aver that the pay- 
ment made by Jett to Tucker was made for or on account of Bev- 
erly ; nor that it was made or received in discharge of the judg- 
ment of Tucker against Beverly; nor in full of the damages, 
which plaintiff is entitled to recover under the bond upon which 
this action is founded. The plea does not expressly aver that any 
debt was ever due by H. Lee, the elder, to Tucker ; nor that Jett 
and Beverlv were bound to Tucker for anv debt due to him bv the 
said Lee. It only avers that they were bound to the plaintiff as 
"securities" for the said Lee, but for what object or purpose does 
not appear. It does not aver that they were jointly bound, nor 
' bound at the same time, nor that each was bound for the whole ; 
so that it does not appear what right Jett had to pay for Beverly, 
or what right Beverly had to appropriate to himself the payment 
made to Jett. Jett may have originally been sole surety for Lee to 
Tucker, and Beverly may have come in afterward to release Jett. 
They might have been not simultaneous, but successive sureties. 
These are possibilities which are left open by the plea, and show 
that there is not enough stated in the plea to give Beverly a right 
to avail himself of the payment made by Jett. But if he could, or 
even if Beverly himself had paid the original debt and interest due 
by Lee to Tucker, it would be no answer to the present action so 
long as the judgment against Beverly remained unsatisfied; it 
would be only matter of argument to show that the plaintiff had 
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sustained no damage covered by the bond upon which this suit is 
brought. 

We are, therefore, of opinion that upon this demurrer the judg- 
ment ought to be for the plaintiff. 

The third plea is a general non damnificatus; that is, "That 
from the time of making the bond to the day of the commencement 
of this action the plaintiff was not damnified by reason of an3rthing 
in the condition of the said writing obligatory mentioned ; and this 
the defendant is ready to verify," etc. The plea does not state that 
the plaintiff was not damnified by anything in the declaration al- 
leged ; nor in manner and form as the plaintiff has averred in his 
declaration. If he had done so it would have been a direct denial 
of the gist of the count, and ought to have concluded to the coun- 
try and not with a verification. 

The plea, perhaps, might have been good if the condition of the 
bond and a special breach of that condition had not been set forth 
in the declaration. But it is now no answer to the declaration, set- 
ting forth such a breach, to say that the plaintiff is not damnified 
by reason of any thing in the condition mentioned. 

The general forms of the plea of non damnificatus given in 
2 Chitty, 480, 481, are to declarations in which no particular 
breach nor any particular damages are set forth. So also is the 
plea in Cutler v. Southern, in i Saund. 1 16. This general way of 
pleading is bad upon special demurrer, even to a declaration for 
non-payment of the penalty, i Saund, ii6, note i. And there is 
no case where it has been permitted after the assignment of a 
special breach; for the only design of the general plea of non 
damnificqtus is to force the plaintiff to assign a breach of the con- 
dition; but when the breach is specially assigned the plea must 
answer the special assignment. Williams, in his note to I Saund. 
116, says, "but in all cases of conditions to indemnify and save 
harmless the proper plea is non damnificatus; and if there be any 
damage the plaintiff must reply it.'* This shows that the general 
plea is to precede, not to follow, the special assignment. 

But the condition of this bond is, in effect, in the disjunctive. 
It is to prosecute his writ to effect (that is, to make his plea good), 
and, if he fail to make his plea good, to answer all damages and 
costs ; and whenever the condition is in the disjunctive, the defend- 
ant must, by his plea, show which he has performed. Co. Lit. 

303* l>- 
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We are, therefore, of opinion that this third plea is bad, to this 
declaration; and that the judgment, upon this demurrer also, 
ought to be for the plaintiff. 

The fourth plea is "that another person, to wit, one William S. 
Jett, hath answered, satisfied and paid to the said plaintiff the said 
damages, and of this the said defendant puts himself on the 
country." 

To this plea there' is a special demurrer, ist. Because it con- 
cludes to the country when it ought to conclude with a verification. 
2d. Because, if good, it amounts to the plea of payment, and ought 
to have been so pleaded. 

This plea concludes to the country, as if it were a direct denial 
of a material allegation in the declaration. The averment to which 
it purports to be an answer is, "nor did he, nor has he, the said 
Peter R., or any other person for him, answered, satisfied or paid, 
though often requested," "the damages and costs sustained by the 
plaintiff," etc. 

The plea does not say that the said Jett paid the damages for the 
said Beverly, or at his request; nor does it state any facts which 
show a right in Jett to pay the damages for Beverly, or any right 
in Beverly to claim the benefit of that payment. 

The plea is not a denial of any material fact averred in the dec- 
laration, and, therefore, ought not to have concluded to the coun- 
try. It is therefore bad on general and special demurrer. 

The court is of the opinion that the judgment upon this de- 
murrer ought also to be for the plaintiff. 

(Only so much of this case is reported as relates to common- 
law pleading.) 

On certainty of allegation, see Oases Nos. 29 and 34. See also ch. X. 
On irresponsive pleadings, see Cases Nos. 28, 38, 59, 60, 63, 64 and 65. 



BiDWELL V. Connecticut Mutual Life Insurance Company. 

Case No. 34. 
i (Circuit Court for California: 3 Sawyer, 261, 262. 1874.) 



Opinion by Sawyer, J. 

Statement of Facts, — ^Action upon a life insurance policy. The 
complaint contains a copy of the policy, but does not set out, either 
in hcec verba or in substance, the "proposals, answers and declara- 
tions'* made by the applicant upon which the policy was issued. 
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The policy set out contains the following clause : "And it is ^Iso 
understood and agreed to be the true intent and meaning hereof, 
that if the proposals, answers and declarations made by the said 
Alanson C. Bidwell, and bearing date the isth day of November, 
1866, and which are hereby made part and parcel of this policy as 
fully as if herein riecited, and upon the faith of which this agree- 
ment is made, shall be found in any respect untrue, then and in 
such case this policy shall be null and void." The defendant de- 
murs on the ground that the complaint is uncertain and insufficient, 
it appearing upon its face that the entire contract is not set out. I 
think this point well taken. It is well settled that, under the pro- 
vision of the policy cited, the proposals, etc., are not mere repre- 
sentations made as inducement to enter into a contract, but are 
warranties and a part of the contract itself. Miles v. Conn. M. L. 
Ins. Co., 3 Gray, 580; i Big. 173; Ryan v. World Mut. Life Ins. 
Co., 4 Ins. Law Jour. 37; Campbell v. N. E. Mut. Ins. Co., 98 
Mass, 381 ; Tibbits v. Home Mut. Ins. Co., i Allen, 305 ; McLoon 
v. Conn. Mut. Ins. Co., 100 Mass. 472 ; Kelsey v. Mon. Life Ins. 
Co., 35 Conn. 235; Miller v. Mut. Ben. L. Ins. Co., 31 Iowa, 227; 
Lycoming Mut. Ins. Co. v. Sailor, 16 Pa. 108 ; Rogers v. Charter 
Oak Life Ins. Co., MSS. Sup. Ct. Conn. The application being a 
part of the contract, it is necessary to set it out in the complaint, 
otherwise it does not appear what the contract is. Bobbitt v. L. & 
L. & G. Ins. Co., 66 N. C. 70; 8 Am. R. 494; Steph. PL 132; 
Gould's PL, ch. 4, sec. 28 ; i Ch. PL 236. 

The demurrer must be sustained, and it is so ordered. 

On certainty of allegation, cee Cases Nos. 29 and 33; see also ch. X. 
For the proper method of brmging an action on written instrument, see 
Case No. 35. 



Oh Chow v. Hallett. 

Case No. 85. 

(Circuit Court for Oregon: 2 Sawyer, 259, 260. 1872.) 

Opinion by Deady, J. 

Statement of Facts, — These actions were commenced October 
14, 1872, and the motions to strike out were argued and submitted 
together on November 9th. The first named one is brought to 
recover the balance of $1,982.46, alleged to be due the plaintiff for 
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laborers furnished the defendant to work upon the North Pacific 
Railway, and the sum of $365.33 damages for a failure on the part 
of the defendant to furnish transportation to take said laborers 
and their freight from said railway to the town of Roseburg. The 
second is brought to recover a balance of $654.26 and the sum of 
$142 damages, alleged to be due the plaintiffs and incurred in like 
manner. 

In each case the contract sued upon, instead of being pleaded in 
the complaint according to its tenor or legal effect, is annexed 
thereto as an exhibit. In each complaint the allegation in regard 
to the failure to furnish transportation is number six, and com- 
mences : "And for a further breach of defendant's said contract 
plaintiffs alleged that defendant failed," etc. No facts are stated 
except the failure aforesaid to show that the plaintiffs sustained 
damage by reason thereof. 'The motions to strike out are aimed 
at these allegations, as well as the ones making the contracts ex- 
hibits, and the contracts themselves. 

As to the allegations concerning the contracts, the motions must 
be allowed. In pleadings in actions at law there are no such things 
as exhibits. If a party desires to complain upon or plead a writ- 
ing he must state it in his complaint or plea according to its tenor 
or legal effect. Such has always been the ruling and practice in 
this court. 

As to the allegations numbered six, they should have been 
pleaded, not as "a further breach" of the contract, but as a separate 
and further cause of action. The practice of assigning more than 
one breach n the same count or a statement of a cause of acton, 
prior to the code, was permitted only in covenant upon a deed, and 
by' statute in debt upon a bond with a condition, or to secure cove- 
nants. When an ordinary contract contains various substantive 
and independent provisions — as, in this case, to pay for labor 
furnished and to furnish transportation to laborers — if there is 
a breach or failure to perform more than one of the stipulations 
there are distinct causes of action, requiring different proofs, and 
which may admit of different defenses, and therefore should be 
stated separately. This cause of action, not being pleaded sepa- 
rately, is liable to be stricken out on motion. Or. Code, 163. 

But these allegations are not liable to be stricken out upon the 
grounds assigned in the motion, as being "immaterial and irrele- 
vant." True, no special damage could be proven or recovered un- 
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der them, because no facts showing such damage are stated in 
them, as that the plaintiffs, by reason of such failure, were com- 
pelled to and did furnish such transportation and pay for the same 
so much. Still the allegations contain an averment of a breach of 
the respective contracts, for which, if found true, the plaintiffs 
would be entitled to recover nominal damages. So much of the 
motions is denied. 

For proper method of bringing action on written instrument, see Case 
No. 34, 



Day v. Chism. 

Case Xo. 36. 

(10 Wheaton, 449-45 *. 1825.) 

Error to U. S. Circuit Court, District of Tennessee. 
Opinion by Marshall, C. J. 

Statement of Facts. — This is an action of covenant brought by 
the heirs and devisees of Nathaniel Day, in the court for the 
seventh circuit, for the district of Tennessee, on a covenant con- 
tained in a deed from the defendant to the said Natnaniel Day, 
purporting to convey a tract of land therein mentioned. The 
declaration, which contains six counts, states the covenant in the 
fourth, in the following words : That the said Obadiah Chism, the 
defendant, "then and there, by the said indenture, covenanted and 
agreed with the said Nathaniel Day, his heirs and assigns, to war- 
rant and defend the title to the said premises against the claim of 
all and every other person whatsoever, as his own proper right in 
fee-simple." In the fifth count the covenant alleged is, "to war- 
rant and defend the land against all and every person whatever." 

In some of the counts the only breach assigned is want of title 
in the defendant. The fourth and fifth counts charge that "the 
said Obadiah, the defendant, hath not kept and performed his 
covenant so made with the said Nathaniel aforesaid, with the said 
Nathaniel in his life-time, nor with the plaintiffs since his death, 
but hath broken it in this, that he hath not warranted and de- 
fended the title to said premises, described in said covenant, 
against all and every person whatsoever, to said Nathaniel Day, 
his heirs and assigns ; and also in this, that the said Obadiah had 
no title to said tract of land, but it was vested in the state of Ten- 
ia 
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nessee ; and the said plaintiffs aver that, by reason of said want of 
title in said Obadiah, the said Nathaniel, in his life-time, and the 
plaintiffs since his death, were unable to obtain possession thereof, 
or to derive any benefit therefrom ; and also in this, that the said 
Obadiah had not a good and sufficient title to the said tract of 
land, and by reason thereof the said plaintiffs were ousted and dis- 
possessed of the said premises by due course of law; and also in 
this, that the said Obadiah had no title to the said premises, but 
the same was in the state of North Carolina, by reason whereof 
the said Nathaniel, in his life-time, and the plaintiffs since his 
death, were and are unable to obtain possession of the said prem- 
ises." 

The defendant demurred to the declaration, and assigned for 
cause of demurrer that, i. "It does not appear in and by the said 
declaration, any averment or allegation therein, that the said 
plaintiffs have been evicted by a title paramount to the title of the 
defendant; and 2. The said declaration is, in other respects, de- 
fective, uncertain and informal." 

The covenant stated in the declaration is, we think, a covenant 
of warranty, and not a covenant of seizin, or that the vendor has 
title. In an action on such a covenant it is undoubtedly necessary 
to allege, substantially, an eviction by title paramount, but we do 
not think that any formal w-ords are prescribed in which this al- 
legation is to be made. It is not necessary to say in terms that the 
plaintiff has been evicted by a title paramount to that of the de- 
fendants. In this case \ve think such an eviction is averred sub- 
stantially. The plaintiffs aver "that the said Obadiah had not a 
good and sufficient title to the said tract of land ; and by reason 
thereof the said plaintiffs were ousted and dispossessed of the 
said premises by due course of law." This averment, we think, 
contains all the facts which constitute an eviction by title para- 
mount. The person who, from want of title, is dispossessed and' 
ousted by due course of law, must, we think, be evicted by title 
paramount. We think, then, that the special cause assigned for 
the demurrer will not sustain it. 

There are other defects in the declaration which are supposed 
by the counsel for the defendants in error to be sufficient to sup- 
port the judgment. The plaintiffs claim both as heirs and devisees, 
and do not show in particular how they are heirs, nor do they set 
out the will. 
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It IS undoubtedly true that their title cannot be in both charac- 
ters, and that the will, if it passes the estate differently from what 
it would pass at law, defeats their title as heirs. But a man may 
devise lands to his heirs, and the statement that they are his heirs, 
as well as his devisees, though not a strictly artificial mode of de- 
claring, is an error of form and not of substance. Of the same 
character is, we think, the omission to state how the plaintiffs are 
heirs, or to set out the will. Although, in the case of Denham v. 
Stephenson, i Salk. 355; 6 Mod. 241, the court says, "that where 
H. sues as heir he must show his pedigree, and coment heras, for 
it lies in his proper knowledge," the court does not say that the 
omission to do this would be fatal on a general demurrer, or that 
it is an error in substance. The plaintiff must show how he is 
heir on the trial ; and the thirty-second section of the judiciary act 
of 1789, chapter 20, applies, we think, to omissions of this descrip- 
tion. The judgment may be given "according to the right of the 
cause, and matter in law," although the declaration may not show 
whether the plaintiff is the son or brother of his ancestor, or may 
not set out the will at large. An averment that he is the heir or 
the devisee avers substantially a valid title, which it is incumbent 
on him to prove at the trial. 

The declaration presents another objection, respecting which 
the court has felt considerable difficulty. In the same count 
breaches are assigned which are directly repugnant to each other. 
The plaintiffs allege that, from the defect of title in the vendor, 
they have not been able to obtain possession of the premises ; and 
also that they have been dispossessed of those premises by due 
-course of law. These averments are in opposition to each other. 
But the allegation that possession has never been obtained is im- 
material, because not a breach of the covenant, and, the majority 
of the court is disposed to think, may be disregarded on a general 
demurrer. 

It is the opinion of the court that the fourth and fifth counts, 
"however informal, have substance enough in them to be main- 
tained against a general demurrer, and that the judgment must be 
reversed and the cause remanded for further proceedings. It will 
l)e in the power of the circuit court to allow the parties to amend 
their pleadings. Judgment reversed accordingly. 

On averment of title, see sees. 201-214. 
On immaterial allegations, see sees. 170-174. 
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Wyman et al. v. Fowler. 

Case No. 37. 
(3 McLean, 467. 184 1.) 

McLean^ Circuit Justice. 

This is an action of assumpsit. The defendant demurs to the 
seventh and eighth counts in the. declaration. To the seventh 
count charges that the plaintiffs agreed to deliver to the defendant, 
"a certain quantity of goods and merchandise, described* in cer- 
tain invoices, amounting to the sum of nine hundred and twenty 
dollars and forty-seven cents on consignment, on terms that the 
defendant should account for all articles sold at prices named in 
said invoices, or to return and deliver said goods to the plaintiffs^ 
when demanded by the plaintiffs, without commissions." The 
goods were delivered to the defendant, and the declaration avers 
that they were sold on the ist day of August, 1842, at the prices 
named in the invoices, and that the sum of nine hundred dollars 
and forty-seven cents was received by the defendant. The breach 
alleges that the money has not been paid nor the goods returned. 
The following grounds of demurrer are assigned : 

1. "Xo averment that the defendant had made collections from 
the sale of the goods.*' The declaration states that the goods had 
been sold for the prices stated in the invoices, and the money re- 
ceived; consequently there was no necessity for the above aver- 
ment. 

2. *'That no special demand or request was made to account 
with the plaintiffs for said goods or their avails." Had the goods 
not been sold, and the action were brought for a failure to return 
them, a special demand must have been averred, as by the contract 
the goods were to be returned on demand being made. But the 
sale of the goods as averred rendered this demand unnecessary. 
The goods, having been sold, could not be returned. The general 
request is sufficient for the money received. 

3. "Xo sufficient cause of action, promise or undertaking set 
forth in this count on the part of the defendant ; and the breach in 
the declaration is insufficient and not co-extensive with the alleged 
agreement." There is a cause of action in the delivery of the 
goods for sale, and an allegation of their sale at the prices agreed 
upon ; and the receipt of the money. The breach alleges the non- 
payment of the money, or the return of the goods. As the goods. 
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were sold, it was not necessary to allege in the declaration that 
they were not returned, and this part of the breach may be con- 
sidered as surplusage, and be disregarded. The other breach 
covered the contract, averring that the defendant had not done that 
which, by the contract, he was bound to do. 

■ 4. "That the bills referred to in the count are not set forth nor 
the particular goods sold." In this respect the count is not de- 
fective. A general description is sufficient. There is unnecessary 
verbiage in the count, but there is enough in it to sustain the 
action. 

The eighth count is for an invoice of goods sold, amounting to 
the sum of four hundred and seventy-one dollars and thirty-four 
cents, delivered to the defendant on the same terms as stated in the 
seventh count. 

And, as the eighth count is similar to the seventh, and the 
grounds of demurrer substantially the same as the above, they 
will not be further examined. The demurrer to both counts is 
overruled. 

On preaumption arising from refusal to deliver on demand, see Case No. 13. 
On defendant's right to return goods and that demand is not vitiated be- 
cause for too much, see Case No. 83. 
On right to maintain trespass or trover, see Case No. 20. 



Mower v. Burdick. 

Case No. 38. 
(Circuit Court for Michigan: 4 McLean, 7, 8. 1845.) 

Opinion of the Court. 

Statement of Facts, — This action is brought upon a sealed in- 
strument, dated the 9th of June, 1839, in which the defendant 
agreed to indemnify ttie plaintiffs and save them harmless against 
the payment of a promissory note, made and signed by the plaint- 
iffs jointly and severally, with one Samuel Mower, then of Michi- 
gan City, Indiana, for the sum of $1,700, payable in one year, for 
the benefit and use of the said Samuel Mower. And the plaintiffs 
aver that on the 12th day of July, 1842, they paid the said note. 
The second count in the declaration was substantially the same on 
another note. 

The defendant pleaded that the said Samuel Mower did himself 
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take up and pay each of the said several promissory notes when 
they became due, without this, that the said plaintiffs paid the sums 
due upon the said promissory notes when they became due, or any 
part of all or either of them in manner and form, etc., which the 
said defendant is ready to verify. To this plea the plaintiffs de- 
murred. 

This plea is bad. The plaintiffs aver that they paid the notes 
after they became due; the plea alleges that Mower paid them 
when they became due, which is not a direct answer to the aver- 
ment in the declaration. This may be a good argument to show 
that the plaintiffs could not have paid the notes as they allege, but 
it is an argumentative denial of the fact stated in the declaration, 
which should be traversed. Stephen, PL 385, 175-7, 181. (Case 
discontinued.) 

On argumentative pleadings, see sees. 233-235. 

On qualities of a traverse, see Cases Nos. 14, 28, 33, 59, 60, 63, 64, 65, 66 
and 68; also sees. 144-165. 
On immaterial allegations, see sees. 170-174. 



BuRNHAM V. Webster. 

Case No. 39. 

(District Court for Maine: Daveis, 236-242. 1845.) 

Statement of Facts, — Assumpsit on a note for $1,000. De- 
fendant pleaded the general issue, and secondly, a foreign judg- 
ment rendered by a New Brunswick court. To this latter plea 
plaintiff replied that the New Brunswick court was a foreign 
court, had no jurisdiction of the subject-matter when it rendered 
judgment, and that the note was withdrawn by consent and with 
the leave of the court before verdict and judgment. Defendant 
demurred because the replication was double and argumentative. 

Opinion by Ware, J. 

By the rules of pleading there can be but one replication to one 
plea. The defendant may indeed put into the cause several pleas, 
but each plea is distinct and must be single ; it must contain but 
one matter of defense, that is, it must not contain two or more 
facts or points, each of which would be an answer or defense to 
the action. 

The replication in like manner must be single, and confined to 
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a single answer, and if it contains more than one, each of which 
would be a full answer to the plea, it will be held on demurrer bad 
for duplicity, for it must tender a single issue. 

Tried by this test can this replication stand? It alleges in the 
first place that the court had no jurisdiction of the subject-matter 
of this suit. This alone is a complete answer to the plea, on which 
the defendant might take issue, and if found for the plaintiff that 
the court had not jurisdiction, there is an end of the defense set up 
by the plea. For, if the court had no jurisdiction, the judgment 
would be considered as a nullity, and not in any way affecting the 
rights of the parties. 

In the second place, the replication alleges that the note now de- 
clared on was, by consent of parties and leave of court, withdrawn 
from the case before the verdict and judgment. This allegation 
admits the jurisdiction of the court over the parties and the sub- 
ject-matter at the time when the action was commenced, and then 
shows that it was withdrawn from the jurisdiction by the leave 
of the court and consent of the parties, so that no adjudication 
was in fact had on the note. This is also by itself, and independent 
of any other matter, a complete answer to the plea, on which the 
defendant in a rejoinder might take issue. If. the defendant had 
rejoined instead of demurring, the rejoinder must, to answer the 
replication, have been double and presented two distinct and inde- 
pendent issues. 

It is contended in favor of the replication that it is not double, 
because it presents but a single point, and that is that the judgment 
is not conclusive. But it is obvious that a judgment may not be 
conclusive on the parties for more reasons than oile. But in reply- 
ing to a plea the plaintiff is not allowed to put in several replica- 
tions to a single plea, as a defendant may put in several pleas to a 
declaration. When a foreign judgment is declared on, the defend- 
ant may in different pleas allege several distinct and different rea- 
sons why it should not be conclusive on his right, as the want of 
jurisdiction in the court, or fraud in obtaining the judgment, or 
that it is invoked to affect the rights of third persons by collusion 
between the parties. But when it is pleaded in defense to an action, 
though the plaintiff may believe that the judgment is not legally 
binding for several reasons, he is by the rules of pleading precluded 
from availing himself of more than one. He must select from his 
various means of defense the one on which he chooses to rely. The 
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plaintiff having in this case included in his replication two distinct 
matters, either of which is a complete answer to the plea, the repli- 
cation must be adjudged bad. 

But then it is contended that if the replication is bad, so also is 
the plea, and that a bad replication is good enough for a bad plea, 
the general rule being that where there are successive faults in 
pleading we must go back to the first fault. The plea, it is con- 
tended, is bad for two causes, i. It is pleaded without a profert. 
2. Because the plea does not allege that the court had jurisdiction 
of the parties and of the subject-matter. 

The first objection cannot prevail. In causes where a profert is 
necessary, the omission can only be taken advantage of by special 
demurrer, and the objection, is waived by pleading over. Chitty on 
Pleading, 350, 512. And when a judgment is relied on in a decla- 
ration as a ground of action, or in a plea as a defense, it is never 
declared on or pleaded with a profert. See precedents in American 
Precedents, p. 347, and 2 Chitty's Pleading, 232, and 3 Chitty, 227, 
for declaration; 2 Chitty, 536 and 673, plea nul tiel record, and 
replication. The profert is made in reply to the plea of nul ticl 
record, and the party then has time to produce the record. 3 
Black. Com. 331. 

. And further, foreign judgments are not considered by the com- 
mon law as records and cannot be declared on and pleaded tech- 
nically as such. In the case of Walker v. Witter, i Doug., the 
plaintiff declared in debt on a judgment recovered in the colonial 
court of St. Jago de la Vega, "as by the record and proceedings 
thereof remaining in said court will more fully appear," and the 
defendant replied nul ticl record. The court said the prout patet 
per recordum was absurd because the foreign judgment, in view 
of the common law, was no record, but that it might be rejected as 
surplusage; but that the plea of nul tiel record was a nullity, and 
gave judgment for the plaintiff. 

The second objection involves a question of more difficulty. The 
plea is in the common form of a plea of domestic judgment. 
Whatever difference of opinion there may be as to the binding 
force of foreign judgments, all agree that they are not entitled 
to the same authority as the judgments of domestic courts of gen- 
eral jurisdiction. They are but evidence of what they purport to 
decide, and liable to be controlled by counter evidence, and do not, 
like domestic judgments, import absolute verity and remain in- 
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controvertible and conclusive until reversed ; and the question of 
the jurisdiction of the court over the matter which it acts upon is 
always an open question. As to the authority and effect of such 
judgments, they are rather assimilated to the judgments of domes- 
tic courts of limited and special jurisdiction. Now with respect to 
the judgments of these courts when they are relied upon, it must 
always appear that the court rightfully exercise jurisdiction. 
There is no presumption in favor of their authority, as in the 
proceedings of courts of general jurisdiction, but that must appear 
on the face of their proceedings, or their judgments will be held 
not merely voidable but absolutely void and nulHties. Walker v. 
Turner, 9 Wheat. 947-9; Elliot v. Piersol, i Pet. 340-1. 

Formerly it was held, in pleading the judgment of an inferior 
court, whether of record or not of record, that the whole proceed- 
ings must be set oiit at large. Nothing was presumed in favor 
either of their jurisdiction or of the regularity of their proceed- 
ings. It was therefore not sufficient to allege taliter processum 
fuit, but the whole must be spread upon the record by the party 
relying on the judgment, that it might be seen that the court had 
jurisdiction and that the proceedings were regular. Comyn's Di- 
gest, Pleader, E. 18. But the rigor of the old rule has been re- 
laxed in modern times, and it is now held not to be necessary to 

• 

set out the cause of action and the whole proceedings at large, but 
that it is sufficient to allege that the suit was for a cause of action 
arising within the jurisdiction of the court, i Saunders' Rep. 92, 
note 2; Story's Pleading, 134. And the regularity of the proceed- 
ings will be presumed unless excepted to by the other party. But 
still it must appear that the court had jurisdiction, either by a suit- 
able allegation of the party relying on the judgment, or by spread- 
ing on the record so much of the proceedings that the court may 
see that the inferior tribunal could rightfully take cognizance of 
the cause. For the court will not presume the jurisdiction unless 
it is distinctly alleged or is apparent on the record. 

It is indeed said by Lord Mansfield, in the case of Rowland v. 
Veale, Cowp. 18, that the same liberality holds in pleading the 
judgment of an inferior court with regard to the jurisdiction as 
does with regard to the regularity of its proceedings ; that is, that 
it will be presumed to be rightful unless the contrary is shown ; 
and therefore that it is unnecessary to allege that the party "be- 
came indebted within the jurisdiction." For if the cause of action 
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did not arise within the jurisdiction, it should have been shown to 
the court below; or, if it was not alleged in the court below, it 
would be bad on error or in a writ of false judgment. This, how- 
ever, was but an obiter dictum, for in the case before the court it 
was alleged in the plea that the cause of action came within the 
jurisdiction. But with the exception of this dictum the precedents 
and the authorities are the other way. 

Foreign judgments are held to have no greater sanctity or au- 
thority than domestic judgments of inferior courts. It must ap- 
pear by the proceedings or be alleged in the plea that the court 
had jurisdiction of the cause, for the court will not presume, nor 
can it be contended that it is a presumption of law, that a foreign 
court has jurisdiction over parties who are inhabitants and resi- 
dents of this country. Now it is not alleged in the plea, nor is 
there anything spread on the record which shows, that the foreign 
court had jurisdiction over the parties or the cause in this case. It 
appears to me, therefore, that the plea is bad, not in form merely, 
which might be cured by pleading over, but in substance. 

The only question of doubt, as it appears to me, that can arise^ 
IS whether it lies in the mouth of the plaintiff to say that a court 
to which he had himself voluntarily appealed, and whose au- 
thority he had invoked, had no jurisdiction to determine the mat- 
ter ; and that its proceedings might be treated as a nullity. If the 
question stood entirely clear of authority, it is one on which I 
should feel inclined to pause. 

It seems to me to be repugnant to the first principles of social 
order and civil justice, that a party should be allowed to deny the 
competence of a tribunal of his own choosing, and to whose au- 
thority he had compelled the other party to submit. If he may, I 
do not see but that he may harass the adverse party with a new 
suit in every new jurisdiction where he may be found, without 
prejudice from prior judgments which may have been rendered 
against him by other courts. But the language of the authorities 
does not appear to indicate any distinction of the kind, or that a 
foreign judgment is binding any further on the party bringing the 
suit than on the party defendant. 

On foreign judgments, see Cases Xos. 9, 15, 47 and 73. 

On profert, see Cases Nos. 42 and 65; also sees. 203-205, 474 and 476. 

On duplicity, see Cases Nos. 28, 68 and 72; also sees. 175-190. 
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Stanton v. Embrey. 

Case No. 40. 
(3 Otto, 64&-5o8. 1876.) 

Error to the Supreme Court of the District of Columbia, 
Opinion of Mr, Justice Cliffori!)/ 

Statement of Facts. '•^Services were rendered by Robert J. At- 
kinson, in his life-time, as attorney for the defendants in prosecut- 
ing a claim, in their behalf, against the United States, before the 
accounting officers of the treasury department; and the plaintiff 
instituted the present suit in the supreme court of the District to 
recover the compensation for those services, including a claim for 
services rendered by the decedent and by himself, as such adminis- 
trator, in the same case, since the decease of the intestate. Pro- 
cess was served ; and the defendants appeared and pleaded in abate- 
ment the pendency of a prior suit in a state court for the same 
cause of action, and tendered a certified copy of the prior writ and 
return in support of the plea ; to which the plaintiff demurred, and 
assigned for cause that the pendency of a prior suit in a state court 
is no stay or bar to a suit in the court below. Hearing was had ; 
and the court sustained the demurrer of the plaintiff, and gave 
leave to the defendants to plead to the merits. Pursuant to that 
leave, the defendants pleaded nil debet and non assumpsit; upon 
which issues were duly joined. Subsequently the parties went to 
trial ; and verdict and judgment were for the plaintiff in the sum 
of $9,185.18. Exceptions to the rulings and instructions of the 
court, and to the refusal of the court to instruct the jury as re- 
quested, were filed by the defendants ; and they sued out a writ of 
error, and removed the cause into this court. Ten errors are as- 
signed by the plaintiff in error; but, in the view taken of the 
case, it will be necessary to give them a separate examination. Two 
questions are presented, arising out of the ruling of the court in 
sustaining the demurrer of the plaintiff below to the plea in abate- 
ment filed by the defendants: i. Whether the defendants did or 
did not waive the demurrer by subsequently pleading to the merits. 
2. Whether the pendency of a prior suit in a state court is a bar 
to an action subsequently commenced in the supreme court of this 
District. 

Authorities are referred to by the defendant in error which sup- 
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port the proposition that pleading over to a declaration adjudged 
good on demurrer is a waiver of the demurrer ; and there are many 
other decided cases to the same effect. Aurora City v. West, 7 
Wall. 92 ; Bell v. Railroad, 4 id. 602 ; Clearwater v. Meredith, i id. 
42; United States v. Boyd, 5 How. 51 ; Evans v. Gee, 11 Pet. 85 ; 
Jones V. Thompson, 6 Hill, 621. 

(Only so much of this case is reported as related to common- 
law pleading.) 

On effect of pleading over, see Cases Nos. 47, 40, 66 and 78; also sec. 141. 



Drake v. Fisher. 

Case No. 41. 
(Circuit Court for Indiana: 2 ^IcLean, 69-74. 1840.) 

Opinion of the Court. 

Statement of Facts. — ^This action is brought on several promis- 
sory notes, and an objection is made to the introduction of one of 
the notes in evidence, on the ground that it is not described ac- 
cording to its tenor, or legal effect, in the declaration. 

The note is dated at Cincinnati, 12. m. i, 1837, and the decla- 
ration describes it as a note given at Cincinnati, in the state of 
Ohio, to wit, at Indianapolis, in the state of Indiana. And the 
plaintiff offered to prove that Cincinnati is in the state of Ohio, as 
alleged in the declaration. This, however,MYas not done until the 
objection was made by the defendant's counsel, but the truth of the 
allegation is not controverted. 

Several authorities are cited by the defendant's counsel in sup- 
port of his objection. In the case of Kearney v. King, 2 Barn. & 
Ad. 301, the declaration stated the note was given at Dublin, 
to wit, at Westminster, etc. ; and at the trial it appeared that the 
bill was drawn at Dublin, in Ireland. And the court held there 
was a fatal variance between the proof and the declaration, and a 
judgment of nonsuit was entered. 

This variance was material, as the bill being given in Ireland 
was payable in Irish currency, which was less valuable than Eng- 
lish currency, in which, it appeared from the declaration, the bill 
was payable. Mr. Justice Bayley said : The court must see upon 
the face of the record that the bill was drawn in Ireland, and it 
cannot take notice judicially that a bill drawn at Dublin is drawn 
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at Dublin in Ireland. The instrument, it is said, is set out in the 
same words and letters as the bill produced. But that is not 
enough ; for it must be set out the same in substance and in legal 
operation, which is not done here. The bill, in the declaration, ap- 
pears to be for English money, when it is, in fact, for Irish. 

This authority goes rather to sustain the declaration, as it shows 
the propriety, and, indeed, necessity in certain cases, where an in- 
strument is dated at a particular place, to allege in the declaration 
in what state or country such place is situated. This has been held 
necessary, it seems, in case of specialties. Cowper, 177. Lord 
Mansfield says, if the declaration states a specialty to have been 
made at Westminster, in Middlesex, and, upon producing the 
deed, it bears date at Bengal, the action is gone, because it is such 
a variance between the deed and the declaration as makes it appear 
to be a different instrument. 

In the case of Alder v. Griner, 13 John. 449, where the venue 
was laid in the margin of the declaration, to wit, "City and county 
of New York;" and, at the conclusion of the instrument, it was 
stated to be "done in Boston, in the day and year above men- 
tioned," the court held that the variance was not fatal. They say, 
had the declaration averred the deed to have been made at New 
York, they would, probably, have been bound by authority, what- 
ever may have been their private opinions as to the wisdom of the 
rule to set aside the verdict on the ground of variance. 

In the case of Munroe v. Cooper, 5 Pick. 412, the note was de- 
scribed in the declaration as dated at Concord, whereas, on its 
face, it was dated at Boston. The judge at the trial admitted the 
note, though objected to; and the supreme court say, "as to the 
supposed variance, it has been usual, certainly, in cases like the 
present, to set out the true date of the note, both as to place and 
time, and to lay the venue under the form of a videlicet, and that 
this was the correct mode of declaring." But the point raised was 
not decided. To the same effect is the case in 16 Pick. 381. 

In the case of Houriet et al. v. Morris, 3 Camp. 303, it was ob- 
jected that there was a fatal variance, the declaration having stated 
that the notes were made in London, whereas, in fact, they ap- 
peared on the face of them to have been made in Paris. And it 
was insisted that the constant course is, in declaring on foreign 
bills, to state that they were drawn at the place where they bear 
date, adding the venue under a videlicet. 
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Lord Ellenborough said the contract, evidenced by a promissory 
note, is transitory, and the place where it purports to be made is 
immaterial. And that he saw no reason why it might not be 
stated that the note was made in the parish of St. Mary Le Bow, 
in the ward of Cheap, though dated at Paris, in the same manner 
as if it had been dated at York. 

And in the case of Ragan and others v. More, 4 Black, 344, it 
was held that a promissory note, dated at Union county, state of 
Indiana, might be declared on in another county, without noticing 
the words, "state of Indiana." The court say that this variance 
is not material. 

Now, the objection in the present case is, not that the declaration 
does not state the place at which the note was given, but that it 
alleges that such place is in the state of Ohio. Under the strictest 
rules of pleading, which have, at any time, been observed, this al- 
legation could only require to be proved. And this the plaintiff 
offered to do, as we think, in time for the proof to be received. 
But the case has been argued without reference to such proof. 

There are many cases in which it is material to allege the place 
of the contract, as where it is materially affected by the local law 
in regard to interest, currency, etc. But where this is not the case, 
and the action is transitory, no reason is perceived for stating in 
the declaration the place of the contract. The contract or note 
need not be described in its very words, but may be stated in the 
declaration according to its legal effect. And if the place where 
the note was made can have no influence on its legal effect, why 
should it be averred ? In such a case the place is not traversable, 
and, if not traversable, need it be averred or proved. . 

There are some things which may be omitted, but which, if 
stated, must be proved. And the rule, in this regard, is laid down 
by Mr. Chitty to be, "that, if the whole of the statement may be 
struck out without destroying the plaintiff's right of action, it is 
not necessary to prove it; but otherwise if the whole cannot be 
struck out W'ithout getting rid of a part, cfssential to the cause of 
action." 

The supreme court, in the case of Ferguson v. Harwood, 7 
Cranch, 408, decided that a variance is immaterial when it does 
not change the nature of the contract, which must receive the same 
legal construction whether the words be in or out of the declara- 
tion. 
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Now, whether this note was made at Cincinnati, in the state of 
Ohio, or at Cincinnati, in some other state, is immaterial. It has 
no eflfect in the construction of the note or on its legal operation. 

By the rules of practice lately adopted in England (4 W. 4) 
the venue is required to be stated in the margin and not in the 
body of the declaration. And this would seem to render unneces- 
sary any allegation of the place where the contract was made under 
a videlicet, within "the county from which the jury was to come/' 
even in actions on specialties. If the place,, however, where the 
contract was made, be alleged as matter of description and not as 
venue, it must, in all cases, be stated truly and according to the 
fact, under peril of variance, if the matter should be brought into 
issue. Stephen's PL, 291. But this issue can be raised only in 
cases where the law of the place has a material bearing on the 
contract. 

This declaration would have been good if the words, "in the 
state of Ohio," had been omitted ; and if these words were stricken 
out it would not destroy the plaintiff's right of action. They may 
then be considered as surplusage and need not be proved. By the 
late change the rules of pleading in England have been simplified 
and improved, and we are more disposed to adopt the improve- 
ments than to follow antiquated precedents and unmeaning tech- 
nicalities. 

In the case of Covington v. Comstock, 14 Pet. 43, the note pur- 
ported to be set out in the declaration according to its tenor, and 
it was stated to have been made payable generally, but on its face 
it was payable at a particular place ; the court held this as a fatal 
variance and the judgment of the circuit court, on this ground, 
was reversed. And there can be no doubt that strictness is re- 
quired where the plaintiff purports to set forth the note in terms. 
Upon the whole, we think that whether we regard the proof of- 
fered, or the words objected to, as surplusage, the objection must 
be overruled. 

On variance, see Cases Nos. 16, 55, 69 and 75; see also sees. 99, 134, 135, 
219-221, 309, 453 and 458. 
On videlicet and venue, see sees. 372-381, 883, 403 and 658. 
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Hammer v. Klein. 

Case Xo. 42. 

(Circuit Court for Ohio: 1 Bond, 590-502. 1865.) 

Opinion of the Court. 

Statement of Facts, — This case is before the court on a motion 
by the counsel of the defendants for an order on the plaintiff for 
oyer of the bond and^agreement set forth in the declaration. 

For the purposes of this motion it is not necessary to state in de- 
tail the particulars of the plaintiff's claim as set out in the declara- 
tion. The plaintiff's cause of action is based on a bond executed 
by one of the defendants in the penalty of $30,000, in connection 
with a collateral agreement signed by the parties, by which the 
plaintiff bound himself to do certain acts therein specified before 
the defendants should incur the penalty named in the bond. These 
acts, the declaration avers, have been performed by the plaintiff, 
whereby the defendants have become liable to pay the penalty of 
the bond. The declaration makes profert both of the bond and the 
collateral agreement. 

The counsel for the plaintiff insists that in this state of the case 
the defendants are not entitled to oyer as prayed for, either by the 
rules of pleading in this court, or by the common law. 

There can be no question that, under the common-law system 
of pleading, oyer of any instrument of writing of which profert 
is made in the declaration may be demanded, and will be granted 
of course. As to the instruments of writing collateral to the bond, 
it is clear, if profert is made of them, oyer may be craved, al- 
though the profert may have been made without any necessity for 
it. Profert being made the writing is presumed to be in court, and 
r)ycr may be required, i Chitty's Pleadings, 363 (Ad. ed.) ; 
Sto])lien on Pleading, 447. In this case it seems profert of the 
aL^rccment was properly made, as it was essential to give the plaint- 
iff a right of action on the bond. It ;s, in fact, the sole basis of his 
claim to recovery on the bond, and oyer may be claimed both of 
the bond and the collateral agreement. 

It seems to be supposed by plaintiff's counsel that the right of a 
party in a case in this court to demand oyer is abrogated by the 
operation of the seventh rule of this court, adopting certain pro- 
visions of the Ohio code as rules of this court. But this rule 
clearly applies only to such papers or instruments of writing which 
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are to be used incidentally as evidence, and not to such as are in 
the possession of the plaintiff', and which constitute the basis of 
the action. Neither the rule referred to, nor any other rule of this 
court, has abolished the common-law system of special pleading. 
Though the system has been greatly modified, it still exists, and 
has existed and been recognized from the first organization of 
the federal courts in this district. And the right to demand oyer 
in proper cases being a part of this system of pleading, the court 
has no hesitation in making the order prayed for in this case. 
Oyer is accordingly ordered. 

On profert, see Cases Nos. 39 and 65; also sees. 203-205, 474 and 476. 



Yeaton v. Lynn. 

Case No. 43. 
(5 Petere, 224-232. 1831.) 

Opinion by Marshall, C. J. 

Statement of Facts, — This is an action on the case brought by 
Adam Lynn, as executor of John Wise, for the use of Thomas C. 
Lyles and others, against William Yeaton, in the circuit court of 
the United States, sitting in the county of Alexandria. The 
declaration contains two counts, one for money paid by the plaint- 
iff Lynn, as executor, for the use of the defendant, and the other 
on an account settled by the said plaintiff, as executor, with the 
defendant, for money due by the defendant to the plaintiff, as ex- 
ecutor aforesaid. The cause was tried on the issue of non assump- 
sit, and the jury found a verdict for the plaintiff below, subject 
to the opinion of the court on a case agreed. Judgment was given 
for the plaintiff, and the then defendant has brought that judg- 
ment before this court by a writ of error. 

The case agreed is in the words following : The plaintiff, to sup- 
port the issue on his part, gave evidence to prove that John Wise, 
the testator, in his life-time, had indorsed a note, as security for 

the defendant, to one Robert Young, for the sum of , upon 

which note judgment was obtained by said Young against such 
drawer and indorscr, and execution of one of the said judgments 
being levied upon the goods, etc., of the defendant, he gave a forth- 
coming bond, with the said testator as his security in such bond, 
upon which bond judgment was regularly entered against princi- 
14 
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pal and security, in the life-time of the testator. The plaintiff then 
produced and read in evidence to the jury the procedings in two 
chancery causes ; the one by the said Robert Young against the said 
Adam Lynn and others, the other by the Bank of Alexandria 
against the same defendants, thereto annexed. And the plaintiff, 
in order to show that the decree in the first of the said chancery 
cases has been paid and satisfied by the plaintiff, by way of a dis- 
count between him and the said Young, gave evidence to prove 
that the plaintiff had indorsed a note as security for said Young, 
discounted for his, said Young's, use in the Branch Bank of the 
United States, upon which note the said bank had recovered judg- 
ment against the said Young for $300, with interest from the 4th 
of March, 18 17, till paid, and costs. The said note and judgment 
had been taken up by plaintiff, as security for said Young, on the 
24th of March, 1820, and thereupon assigned over to the plaintiff ; 
and that the said Robert Young, by way of indemnity and payment 
to the plaintiff, assigned over to him the said judgment obtained 
by Young against the defendant, and all his claims and remedies, 
etc., upon the estate of the testator, as by a short copy of the said 
judgment and assignment indorsed thereon thereunto annexed. 
That the plaintiff, before the institution of the said suits in 
chancery, and after the death of the testator, had sold out sufficient 
of the stocks mentioned in the said deed to pay the said debt due 
the said Young, but without any reference to the said suits or to 
the said Young's claim, nor for the purpose of satisfying any 
creditor of the testator ; and, at the time of the institution of said 
suits, had the money in his hands proceeding from such sales, 
which money he has retained as against such of the cestuis que 
trust named in the said deed as are named as equitable plaintiffs 
in this case ; that the will of the said John Wise was duly proved 
and recorded in the orphans' court, and letters testamentary 
thereon duly granted to the plaintiff, and other proceedings rela- 
tive thereto therein had, as appeared by the annexed transcript of 
proceedings in the orphans' court, and that the said Bank of Alex- 
andria recovered judgment of the plaintiff, as appeared by the an- 
nexed record of the said judgment to bind assets. 

And it is agreed that the verdict to be rendered in this cause 
shall be subject to the opinion of the court, whether the plaintiff is 
entitled to recover in this action for so much of the assets which 
the said deed purports to convey in trust as has been appropriated 
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under the said decree in manner aforesaid, to satisfy the said debt 
due to the said Robert Young, and discounted with the plaintiff as 
aforesaid. The judgment which was obtained by Robert Young 
against John Wise, in his Hfe-time, and William Yeaton, the de- 
fendant, is stated in the case agreed to have been for the proper 
debt of the defendant, for which John Wise was surety. This debt 
has never been paid by the defendant, and was not paid by John 
Wise in his life-time. 

After this judgment WilKam Yeaton became insolvent, and 
John Wise sold his real estate in Alexandria and invested the pro- 
ceeds in bank stock, in the name of Adam Lynn, the plaintiff; 
after which he executed a 4eclaration of trust in favor of his chil- 
dren and grandchildren, and departed this life, having first made 
his last will and testament, of which he appointed the plaintiff 
executor, who took upon himself the execution thereof. 

The chancery causes mentioned in the case agreed were in- 
stituted in July, 1818, for the purpose of setting aside as fraudu- 
lent with respect to creditors this deed to Adam Lynn, the plaint- 
iff, and for obtaining payment of the debt due to the plaintiffs re- 
spectively out of that fund. The court in July, 1824, decreed that 
the deed of trust be annulled and vacated, so far as respects the 
complainants, and that the said Adam Lynn do sell and dispose 
of so much of the trust fund as will satisfy and pay to the com- 
plainants their debt aforesaid, with interest and costs. The case 
shows that, previous to this decree, on the 24th of March, 1820, 
the plaintiff had paid this judgment obtained by Young against 
Yeaton, with Wise as his surety ; and that he had sold a sufficient 
quantity of the stock standing in his name to meet the claim, the 
proceeds of which sale he held in his hands at the time the debt 
was paid to Young. 

It is obvious that the debt due from Yeaton, the defendant, to 
Yoimg, for which Wise was surety, has been paid out of the estate 
of Wise. Consequently that estate has an unquestionable claim 
on Yeaton for the amount paid. The judgment rendered by the 
circuit court in favor of Adam Lynn, who was both executor and 
trustee of John Wise, is resisted on the ground that he has sued 
as executor, though he paid the money either on his private ac- 
count or as trustee. 

The bill in chancery, on which all the proceedings between Wise 
-and Lynn were annulled, so far as respected this debt, and by the 
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decree on which Adam Lynn was directed to pay the sum due to 
Robert Young, states that Lynn was both executor and trustee. 
The executor and trustee were both necessary parties to the suit, 
and, had they been distinct persons, must both have been brought 
before the court. The two characters being united in the same 
person, and that person being directed to execute the decree, it 
would seem reasonable to presume that he acted in the character 
in which he ought to perform the particular act, especially if it. be 
necessary to give the act its full effect and to make it rightful. 

The trust property had been sold in anticipation of the decree, 
and the money retained by the trustee and executor. When the 
investment in the name of Lynn, and the declaration of trust,, 
were vacated and declared void, so far as respected this debt, the 
money into which the trust property had been converted, and 
which remained in the hands of Wise's executor, became a part of 
Wise's estate, and, consequently, were assets subject to this debt. 
The payment of this money to Robert Young was rightful if made 
by the executor ; and, being part of the funds of the estate, ought 
to inure to the benefit of the estate. We think, therefore, that the 
action is sustainable in the name of the executor. 

The form in which the question on the case is submitted to the 
court strengthens this opinion. It assumes that the money for 
which the suit was brought composed a part of the assets, and had 
been appropriated under the decree of the court to satisfy the debt 
due to Robert Young. The plaintiff in error further contends 
that this judgment ought to be reversed, because the letters tes- 
tamentary granted to Adam Lynn were revoked by the orphans'" 
court of Alexandria, before it was rendered. 

The powers of the orphans' court of Alexandria are made by 
act of congress (2 Stats, at Large, 107) identical with the powers 
of an orphans' court under the laws of Maryland. It is a court of 
limited jurisdiction, and is authorized to revoke letters testa- 
mentary in two cases : a failure to return an inventory, or to ac- 
count. The proceedings against Adam Lynn were not founded 
on either of these omissions. A petition was filed by his sureties, 
stating their apprehension of loss from their suretyship, and pray- 
ing that the proper measures might be taken for their relief. The 
appropriate remedy given by the law in such case is, to require 
counter-security, and, on the failure of the executor to give it, to 
take the estate out of his hands, and place it in the hands of his. 
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sureties. The statute forbids the judge to exercise any implied 
power. On the failure of the executor in th.is case to give counter- 
security, the judge, instead of making the order prescribed by the 
act, revoked the letters testamentary. Some of the judges are of 
opinion that the orphans' court transcended its powers, and Ihat 
the judgment of revocation is void. It is unnecessary to decide 
this point, because we are all of opinion that, as the issue tried by 
the jury was on the plea of non assumpsit; as the plaintiff was 
incontestably executor when this suit was brought, and when that 
issue was joined, and could rightfully maintain this action ; as the 
revocation of the executorship was not brought before the court 
by a plea since the last continuance, as it might have been, the de- 
fendant is to be considered as waiving the defense, and resting 
his cause on the general issue. There is the more reason for sup- 
posing that the defendant, Yeaton, made his election, because a 
plea since the last continuance waives the issue previously joined, 
and puts the cause on that plea. It is also remarkable that the 
case agreed states expressly that letters testamentary were granted 
to Adam Lvnn, but does not state the revocation of those letters. 
The proceedings of the orphans' court are referred to generally. 

It is not doubted that this revocation might have been pleaded, 
and we think it ought to have been pleaded, in order to bring the 
fact judicially to the view of the circuit court. It ought to appear 
upon the record that judgment was given against the plaintiff in 
that court, because he was no longer executor of John Wise, and 
not because the defendant was not indebted to the estate of Wise, 
and had not made the asstimpsit mentioned in the declaration. 

The rule is general that a plea in bar admits the ability of the 
plaintiff to sue ; and, if the parties go to trial on that issue, the 
presumption is reasonable that this admission continues. In prin- 
ciple, this case is not unlike a suit brought by an administrator 
during the minority of the executor. His power as administrator 
is determined when the executor has attained his full age; and 
the fact that he has not attained his full age must be averred in 
the declaration. But if this averment be omitted, and the defend- 
ant pleads in bar, he admits the ability of the plaintiff to sue, and 
the judgment is not void. 5 Com. Dig., title Plead. ; 2 Dall. 10, 
267. The inference that he could not be permitted to give this 
fact in evidence is very strong. 

A distinction seems to be taken between an action brought by 
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a person who has no right to sue, and an action brought by a per- 
son capable of suing at the time, but who becomes incapable while 
it is depending. In the first case, the plaintiff may be nonsuited 
at the trial; in the last, the disability must be pleaded, i Chitty 
on Pleading, 437 (Am. ed.), 319; 4 Term R. 361 ; 3 Term R. 631. 

The rule is, that "when matter of defense has arisen after the 
commencement of a suit, it cannot be pleaded in bar of the action 
generally, but must, when it has arisen before plea or continuance, 
be pleaded as to the further maintenance of the suit ; and when it 
has arisen after issue joined, puis darraign continuance/' i Chitty, 
63s (Am. ed.), 456. It may safely be affirmed that a fact which 
destroys the action, if it cannot be pleaded in bar, cannot be given 
in evidence on a plea in bar to which it has no relation. This is 
decided in 7 Johns. .194. "If any matter of defense has arisen 
after an issue of fact, it may be pleaded by the defendant ; as that 
the plaintiff has given him a release," "or, in an action by an ad- 
ministrator, that the plaintiff's letters of administration have been 
revoked." 

In Stonner v. Gibbons, Moore, 871, an action of debt was 
brought against an administrator, and pending the action, after 
demurrer joined, the letters of administration were repealed. The 
court refused to allow this matter to be pleaded after demurrer, 
though it might after issue joined. The distinction between allow- 
ing the plea after demurrer and after issue is not now sustained ; 
but certainly the defense could not have been received, as the plea 
was disallowed. Upon this point the court is unanimous. We 
are all of opinion that, the revocation of the letter testamentary, 
not having been pleaded, could not be given in evidence. The 
judgment is affirmed, with costs, and damages at the rate of six 
per cent, per annum. 

On dilatory pleas, see ch. Ill, sec. 2, ante. 

On plea puis durreign continuance, see Cases Nos. 77 and 84; also sec. 108. 



Sedam v. Taylor. 

Case No. 44. 
(Circuit Court for Indiana: 3 McLean, 547, 548. 1845.) 

Opinion of the Court. 

Statement of Facts. — This action is brought on the official bond 
given by the defendant Taylor, as marshal, for taking insufficient 
security on a replevin bond. The defendants pleaded that, after 
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the taking and return of the replevin bond, a H, fa. was issued and 
placed in the hands of the marshal, who, before the bringing of 
this suit, did levy on divers goods and chattels, lands and tene- 
ments of the said sureties in the replevin bond, to the full value 
of the judgment, interest and costs, which levy remains undis- 
posed of, etc. 

To this the plaintiff replies that the lands and tenements levied 
upon by the H, fa. were subject to a prior lien of a judgment 
against the said sureties for the sum of $2,760.38, on which exe- 
cution was issued, and the above land sold, the proceeds of which 
sale were insufficient to pay that judgment, etc. To this replica- 
tion the defendant demurred. 

The replication is bad as it does not answer the plea. In the 
plea the levy is alleged to have been on divers goods and chattels, 
lands and tenements. The plea does not answer to the goods and 
chattels, but to the lands and tenements. The replication may be 
true and the plea of the defendant may, notwithstanding, be a bar 
to the plaintiff's action. 

The sureties of the marshal were bound collaterally for the per- 
formance of his duty. The plaintiff, in this action, seeks to make 
them liable where the plea avers there was a levy on goods, etc., 
to the full value of the judgments. This is clearly a bar to the 
action. Such a levy is a bar to an action on an injunction or ap- 
peal bond. Cass v. Adams, 3 Ohio, 223; MTntosh v. Chew, i 
Black, 289. 

On the qualities of the replication, see Cases Nos. 39 and 49. 



CHAPTER III. 

DEMURRERS — DILATORY PLEAS. 

SECTION I. 

Demurrer. 

The demurrer can be used by either party at any stage for errors 
apparent on the face of the pleadings, providing the other party 
has not already used it. The defendant can demur to the declara- 
tion of the plaintiff ; if he does not but puts in a plea, the plaintiff 
may demur to that plea; and so on through successive steps. 
Wherever a demurrer is interposed the course of pleading is in- 
terrupted and a decision upon the point of law raised must be 
had before any further action can be taken. Its use is to test the 
sufficiency in law of the preceding pleading in point of substance 
or form. The effect is to admit all that is alleged in the previous 
pleadings to be true but to deny that the law will support a plead- 
ing based on those facts. When a demurrer is interposed the op- 
posite party must join issue, which is then set down for hearing 
(concilium) , Formerly both classes of demurrers, general (which 
attack matters of substance) and special (which attack matters 
of form) , were much used. Since the statute of 2y Eliz., ch. 5 
(1595), special demurrers have fallen into disuse. The statute 
enacted : 
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'Forasmuch as excessive charges and expenses, and great delay and 
hlnderance of justice, hath grown in actions and suits between the sub- 
jects of this realm, by reason that upon some small mistaking or want 
of form in pleading, judgments are often reversed by writs of error, 
and oftentimes upon demurrers in law given otherwise than the matter 
in law and very right of the cause doth require, whereby the parties 
are constrained either utterly to lose their right, or else, after long 
time and great trouble and expenses, to renew again their suits: for 
remedy whereof, be it enacted by the Queen's most excellent majesty. 
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the lords spiritual and temporal, and the commons, in this present par- 
liament assembled, and by the authority of the same^ That from hence- 
forth, after demurrer joined and entered In any action or suit in any 
court of record within this realm, the Judges shall proceed and give 
judgment according as the very right and cause of the matter in law 
shall appear unto them, without regarding any imperfection, defect, or 
want of form in any writ, return, plaint, declaration, or other pleading, 
process, or course of proceeding whatsoever, except those only which 
the party demurring shall specially and particularly set down and ex- 
press together with his demurrer; and that no judgment to be given 
shall be reversed by any writ of error, for any such Imperfection, defect, 
or want of form as is aforesaid, except such only as is before excepted." 
27 Eliz. cap. V, 1. 

And by 4 Anne (1705) it was enacted : 

"For the amendment of the law in several particulars, and for the 
easier, speedier, and better advancement of justice, be it enacted by the 
Queen's most excellent majesty, by and with the advice and consent of 
the lords spiritual and temporal, and commons, in this present parlia- 
ment assembled, and by the authority of the same, That from and 
after the first day of Trinity term, which shall be in the year of our 
Lord one thousand seven hundred and six, where any demurrer shall 
be Joined, and entered in any action or suit in any court of record 
within this realm, the judges shall proceed and give Judgment, accord- 
ing as the very right of the cause and matter in law shall appear unto 
them, without regarding any imperfection, omission, or defect in any 
writ, return, plaint, declaration, or other pleading, process, or course 
of proceeding whatsoever, except those only which the party demurring 
shall specially and particularly set down and express, together with his 
demurrer, as causes of the same, notwithstanding that such imperfec- 
tion, omission, or defect might have heretofore been taken to be matter 
of substance, and not aided by the statute made in the twenty-seventh 
year of Queen Elizabeth, intituled. An act for the furtherance of justice 
in case of demurrer and pleadings so as sufficient matter appear in said 
pleadings, upon which the court may give Judgment according to the 
very right of the cause; and therefore from and after the said first day 
of the Trinity term, no advantage or exception shall be taken of or for 
an immaterial travers; or of or for the default of entring pledges upon 
any bill or declaration; or of or for the default of alledging the bringing 
into court any bond, bill, indenture, or other deed whatsoever mentioned 
in the declaration or other pleading; or of or for the default of alledg- 
ing of the bringing into court letters testamentary, or letters of admin- 
istration; or of or for the omission of Yi et Armis et contra pacem, or 
•either of them; or of or for the want of averment of Hoc paratus est 
verificare, or, Hoce paratus est verificare per Recordum; or of or for 
not alledging prout patet per Recordum, but the court shall give judg- 
ment according to the very right of the cause, as aforesaid, without 
regarding such imperfections, omissions, and defects, or any other mat- 
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ter of like nature, except the same shall be specially and particularly 
set down and shewn for cause of demurrer." 

(For methods of questioning the sufficienoy of the pleadings^ 
see sec. 95. For effect of demurrer, see §§ 138, 139, 140, 141 ; of 
the election to plead or demur, see sec. 143.) 



Tyler v. Hand. 

Case Xo. 45. 
(7 Howard, 573-586. 1848.) 
Error to U. S. Circuit Court, Northern District of Mississippi. 

Opinion by Mr. Justice Wayne. 

Statement of Facts, — This suit is brought upon ten bonds pay- 
able to Martin Van Buren, president of the United States, and his 
successors in office, for the use of the orphan children provided for 
in the nineteenth article of the treaty with the Choctaw Indians of 
September, 1830. 7 Stats, at Large, 336. The principal and inter- 
est due upon the bonds are demanded, and the plaintiff in the ac- 
tion, John Tyler, sues as successor of Martin Van Buren, and 
trustee for the orphan children. 

The defendants have demurred to the plaintiff's declaration, 
pursuing the usual form of a general demurrer, and have added 
thereto several special causes of demurrer. There is a joinder in 
demurrer. Upon these pleadings the court below sustained the 
demurrer of the defendants. It is that judgment which is now 
before this court by writ of error. 

In our opinion there is error in the judgment. We shall reverse 
it with an order to the court below to enter up a final judgment 
for the plaintiff. The cause is not before us on the grounds upon 
which it was placed in argument by the counsel of the defend- 
ants, except as to the insufficiency of the facts averred in the 
plaintiff's declaration to entitle him to recover, or to enable the de- 
fendants to sustain their demurrer. 

A demurrer is an objection made by one party to his opponent's 
pleading, alleging that he ought not to answer it, for some defect 
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in law in the pleading. It admits the facts, and refers the law 
arising thereon to the court. Co. Lit. 71&; 5 Mod. 132. The oppo- 
site party may demur when his opponent's pleading is defective 
in substance or form, but there can be no demurrer for a defect 
not apparent in the pleadings. This being so, the question now 
is, whether or not, notwithstanding the objections in substance 
and form which the defendants have made to the plaintiflF's dec- 
laration, sufficient matter appears in the pleadings, upon which the 
court may give judgment according to the very right of the case. 
Five special causes of demurrer are assigned ; they were, of course, 
meant to be objections for defects in form, as none other can be 
assigned in a special demurrer. A general demurrer lies only for 
defects in substance, and excepts to the sufficiency of the plead- 
ing in general terms, without showing specially the nature of the 
objection. A special demurrer is only for defects in form, and 
adds to the terms of a general demurrer a specification of the par- 
ticular ground of exception. 

Our first remark, then, is that neither of the special causes of 
demurrer alleged in this case is for a matter of form. They are 
as follows : 

"i. That there is no sufficient averment in the proceedings or 
record showing the citizenship or place of abode of the plaintiff, 
or that he is, by reason of the nature of his place of abode and citi- 
zenship, entitled by law to maintain said suit. 

"2. That the plaintiff shows no title to the bonds or obligations 
sued on, nor such an interest in the suit as will authorize him to 
maintain the same. 

"3. That the parties for whose use the suit is brought (who, 
by the laws of Mississippi, are the real plaintiffs, and responsible 
for costs) are not named in the record. 

"4. The said bonds sued on were taken without authority of 
law, the said Martin Van Buren, president of the United States, 
having no such delegated power, and having no right to make the 
same payable to himself and his successors in office, or to assume 
to himself or his successors in office a legal perpetuity and succes- 
sion unknown to the said office, and not given by law. 

"5. That said bonds in the declaration mentioned appear, from 
the face of the pleadings, to have been given without any actual 
consideration, and by virtue of an assumption of authority on the 
part of said Martin Van Buren to dispose of said orphan Indian 
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lands at public sale, without any legal right to sell the same, and 
because the said declaration is in othef respects informal and in- 
sufficient." 

The case, then, is before the court upon a general demurrer, in 
which must be considered the whole record, and judgment should 
be given for the party who on the whole appears to be entitled to 
it. Le Bret v. Papillon, 4 East, 502. It cannot be better shown 
in this case for whom the judgment should be, than by showing 
that the special causes of objection assigned, supposing them to 
have been made as matters of substance, are not sufficient in law 
to prevent a recovery by the plaintiff. We will first speak of the 
fourth and fifth, because they are the chief reliance of the defend- 
ants to show that no judgment can be rendered against them. 

The fourth is that the bonds given by the defendants were taken 
without authority of law. The fifth is that it appears from the face 
of the pleadings that they were given without any actual consid- 
eration. Neither of these points can be raised in this case by a 
demurrer. As to the first of the two, it was not necessary to aver 
in the declaration that the bonds were taken with the authority 
of law, nor is it so averred. The bonds are made to the president 
of the United States and his successors in office, for the use of the 
orphan children provided for in the nineteenth article of the treaty 
with the Choctaw Indians of September, 1830. They are so re- 
cited in the declaration, and are admitted by the defendants to 
have been given by them. In point of law, then, they are valid in- 
struments, though voluntarily given, and not prescribed by law. 
United States v. Tingey, 5 Pet. 115. It is not the case of a bond 
given contrary to law, or in violation of law, but that of bonds 
given voluntarily for a consideration expressed in them to a public 
officer, but not happening to be prescribed by law. Nor does it 
matter that they are made to the president of the United States 
and his successors in office, if the political official character of the 
president is recognized in them, and is so averred in the declara- 
tion. This cause of demurrer, whether well taken or not, admits 
the fact that the bonds were given, and estops the defendants from 
denying it as a matter of form, or from contesting by a demurrer 
the right of the obligee and his successors in office to sue the 
obligors at law. As to the alleged want of consideration for these 
bonds, as stated in the fifth special cause of demurrer, that affords 
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no ground for a demurrer, as a bond cannot be avoided at law 
either for a want or failure of consideration, and anything illegal 

« 

in the consideration can only be pleaded in bar to the action. Fal- 
lowes V. Taylor, 7 T. R. 475. 

But it is said that these bonds were given without any actual 
consideration, the president, as it is alleged, having no authority 
to dispose of the land. What of that? The declaration does not 
state of whom the purchase was made, or by what authority the 
sale took place, that they were purchasers of the lands, and that 
they gave the bonds voluntarily, according to the terms of the 
sale. Neither of these questions, then, can be raised under the 
demurrer of the defendants, and could not have been the founda- 
tion of the judgment given in their favor. 

Having disposed of the fourth and fifth special causes of de- 
murrer, we will now inquire, in their order, whether or not the 
judgment which was given can be sustained, upon either of the 
other alleged grounds. 

The first is, "that there is no sufficient averment in the proceed- 
ings showing the citizenship or place of abode of the plaintiff, or 
that he is, by reason of the nature of his place of abode and citi- 
zenship, entitled by law to maintain this suit." This cannot jus- 
tify the judgment, because it is demurring in abatement. In such 
a case the plaintiff is entitled to final judgment. If the matter of 
abatement be extrinsic the defendant must plead it. If intrinsic, 
the court will act upon it, upon motion, or notice it of themselves. 
Dockminique v. Davenant, Salk. 220. But it does not follow, be- 
cause a demurrer in abatement cannot be available for the defend- 
ant, that it is to be rejected altogether from the pleading, if ten- 
dered in proper time. It will be received, but being erroneously 
put in, it entitles the plaintiff to final judgment, so that for this 
reason the judgment of the court below would have to be re- 
versed. 

Perhaps the best exposition of this point of pleading anywhere 
to be found is that given in Furniss et al. v. Ellis and Allen, in 
2 Brockenbrough's Reports, 17, by Chief Justice Marshall. He 
says: "The cases quoted to show that the demurrer is not good 
do not show that even in England it ought not to be received, if 
tendered in proper time. In 5 Bac. Ab. 459, it is said if a de- 
fendant demCir in abatement the court will, notwithstanding, give 
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a final judgment, because there cannot be a demurrer in abate- 
ment. This does not prove that the demurrer shall be rejected, 
but that it shall be received, and that the judgment upon it shall be 
final. A judgment on a plea in abatement, or on a demurrer to a 
plea in abatement, is not final, but on a demurrer which contains 
matter in abatement it shall be final, because a demurrer cannot 
partake of the character of a plea in abatement. Salk. 220, is 
quoted by Bacon, and is to the same purf>ort, indeed, in the same 
words. These cases show that a demurrer, being in its own nature 
a plea to the action, and being even in form a plea to the action, 
shall not be considered as a plea in abatement, though the special 
cause alleged for demurring be matter of abatement. This court 
will disregard these special causes, and, considering the demurrer 
independently of them, will decide upon it as if they had not been 
inserted in it." And then the chief justice adds, in respect to the 
particular case then in hand, that "these cases go far to show that 
the court would overrule the demurrer, and decide the cause 
against the party demurring, not that it should be expunged from 
the pleadings." 

The second ground of special demurrer is that the plaintiff 
shows no title to the bonds or obligations sued on, nor such an 
interest in the suit as will authorize him to maintain an action on 
the same. Neither fact stated is a matter of form, and cannot, 
therefore, be a cause for a special demurrer. But taking them as 
matters of substance, the insertion of them in the plaintiff's declara- 
tion is not necessary to show his right to sue and recover upon 
these bonds, or material for the defendants in their plea. This 
objection will not avail to sustain the judgment. 

The remaining objection to be considered is the third in order 
stated, and may be as briefly and as satisfactorily disposed of as 
some of the rest have been. It is that the parties for whose use 
the suit is brought are not named, who, by the laws of Missis- 
sippi, are the real plaintiffs and responsible for costs. We remark 
that for whose use the bonds were taken is not recited as personal 
to any of the Choctaw orphans, but as an aggregate for all such 
as were entitled to lands under the nineteenth article of the treaty. 
The demurrer admits that the bonds were so made by the defend- 
ants, and that the recital in the declaration is as the fact is ex- 
pressed in the bonds. The inquiries, then, into who are individ- 
ually the orphan children residing in the Choctaw nation, or who 
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by name are entitled to a quarter-section of land, or any such aver- 
ments in the plaintiff's declaration, were not necessary to entitle 
him to recover, and could not be shown either as a cause of spe- 
cial demurrer or be urged under a general demurrer to prevent a 
recovery in this case. 

All of us are of the opinion that there is nothing in the causes 
of demurrer which were shown in argument, or in the special 
causes assigned, to sustain the demurrer ; and thinking, as we all 
do, that nothing has been shown to lessen the obligation of the 
defendants to pay these bonds or their liability to be sued for them 
at law, we 'shall direct the judgment of the court below to be re- 
versed with costs, and shall order the cause to be remanded to 
the district court with directions to that court to enter judgment 
in this case (principal and interest) for the plaintiff in that court. 

On demurrer, eee Cases Nos. 8, 9, 24, 46, 47, 49, 50, 51, 52, 56, 63, 69 and 72 
see also sees. 177, 181, 190, 191, 193, 195, 213, 26.3, 266-270, 339, 431, 452 and 
521. 



Christmas v. Russell. 

Case No. 46. 
(5 Wallace, 290-307. 1866.) 

Error to U. S. Circuit Court, Southern District of Mississippi. 

Opinion by Mr. Justice Clifford. 

Statement of Facts. — Wilson, on the nth day of November, 
1857, recovered judgment in one of the county courts in the state 
of Kentucky, against the plaintiff in error, for the sum of 
$5,634.13, which, on the 31st day of March, 1859, was affirmed 
in the court of appeals. Present record shows that the action in 
that case was assumpsit, and that it was founded upon a certain 
promissory note, signed by the defendant in that suit, and dated 
at Vicksburg, in the state of Mississippi, on the loth da-y of 
March, 1840, and that it was payable at the Merchants* Bank in 
New Orleans, and was duly indorsed to the plaintiff by the payee. 
Process was duly served upon the defendant, and he appeared in 
the case and pleaded to the declaration. Several defenses were 
set up, but they were all finally overruled, and the verdict and 
judgment were for the plaintiff. 

On- the 4th day of June, 1854, the prevailing party in that suit 



224 DEMURRER. 

instituted the present suit in the court below, which was an action 
of debt on that judgment as appears by the transcript. Defend- 
ant was duly served with process, and appeared and filed six pleas 
in answer to the action. Reference, however, need only be par- 
ticularly made to the second and fourth, as they embody the ma- 
terial questions presented for decision. Substance and effect of 
the second plea were that the note, at the commencement of the 
suit in Kentucky, was barred by the statute of limitations of Mis- 
sissippi, the defendant having been a domiciled citizen of that state 
when the cause of action accrued, and from that time to the com- 
mencement of the suit. 

Fourth plea alleges that the judgment mentioned in the declara- 
tion was procured by the fraud of the plaintiff in that suit. Plaint- 
iff demurred to these pleas, as well as to the fifth and sixth, and the 
court sustained the demurrers. First plea was nul tiel record, but 
the finding of the court, under the issue joined, negatived the plea. 
The third plea was payment, to which the plaintiff replied, and the 
jury found in his favor. 

II. I. Resting upon his second and fourth pleas, the defend- 
ant sued out this writ of error, and now seeks to reverse the judg- 
ment, upon the ground that the demurrers to those pleas should 
have been overruled. Views of the defendant were, and still are, 
that the second plea is a valid defense to the action on the judg- 
ment, under the statute of Mississippi passed in February, 1857, 
and found in the code of that state which went into effect on the 
1st day of November of that year. By that statute it was enacted 
that "no action shall be maintained on any judgment or decree 
rendered by any court without this state against any person who, 
at the time of the commencement of the action in which such judg- 
ment or decree was or shall be rendered, was or shall be a resi- 
dent of this state, in any case where the cause of action would have 
been barred, by any act of limitation of this state, if such suit had 
been brought therein." Mississippi Code, 400. 

Material facts are that the defendant, being a citizen and resi- 
dent of Mississippi, made the note to the payee, who indorsed the 
same to the plaintiff, a citizen and resident of Kentucky. Such 
causes of action are barred by limitation, under the Mississippi 
statute, in six years after the cause of action accrues. Some time 
in 1853 the defendant went into Kentucky on a visit, and while 
there was sued on the note. He pleaded, among other pleas, the 
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Statute of limitations of Mississippi, and, on the first trial, a ver- 
dict was found in his favor; but the judgment was reversed on 
appeal, and at the second trial the verdict and judgment were for 
the plaintiff. 

2. Undoubtedly the second plea in this case is sufficient in form, 
and it is a good answer to the action if the statute under which it 
was framed is a valid law. Plaintiff in error suggests that it 
should be considered as a statute of limitations ; and, if it were pos- 
sible to regard it in that light, there would be little or no diffi- 
culty in the case. Statutes of limitation operating prospectively 
do not impair vested rights or the obligation of contracts. Rea- 
sons of sound policy have led to the adoption of limitation laws, 
both by congress and the states, and, if not unreasonable in their 
terms, their validity cannot be questioned. Consequently, it was 
held by this court, in the case of McElmoyle v. Cohen, 13 Pet. 
312, that the statute of limitations of Georgia might be pleaded 
to an action in that state founded upon a judgment rendered in 
the state court of Carolina. Cases, however, may arise where the 
provisions of the statute on that subject may be so stringent and 
unreasonable as to amount to a denial of the right, and in that 
event a different rule would prevail, as it could no longer be said 
that the remedy only was affected by the new legislation. Bron- 
son V. Kinzie, i How. 315 ; Angell on Limitations, 18. 

3. But the provision under consideration is not a statute of lim- 
itations as known to the law or the decisions of the courts upon 
that subject. Limitation, as used in such statutes, means a bar to 
the alleged right of the plaintiff to recover in the action created 
by or arising out of the lapse of a certain time after the cause of 
action accrued, as appointed by law. Bouvier's Dictionary, title 
Limitation. 

Looking at the terms of this provision, it is quite obvious that 
it contains no element which can give it any such character. Plain 
effect of the provision is to deny the right of the judgment cred- 
itor to sue at all, under any circumstances, and wholly irre- 
spective of any lapse of time whatever, whether longer or shorter. 
No Jay is given to such a creditor, but the prohibition is absolute 
that no action shall be maintained on any judgment or decree fall- 
ing within the conditions set forth in the provision. Those condi- 
tions are addressed, not to the judgment, but to the cause of action 
which was the foundation of the judgment. Substantial import 
15 
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of the provision is that judgments recovered in other states against 
the citizens of Mississippi shall not be enforced in the tribunals of 
that state, if the cause of action which was the foundation of the 
judgment would have been barred in her tribunals by her statute 
of limitations. 

Nothing can be plainer than the proposition is, that the judg- 
ment mentioned in the declaration was a valid judgment in the 
state where it was rendered. Jurisdiction of the case was unde- 
niable, and the defendant being found in that jurisdiction, was 
duly served with process, and appeared and made full defense. 
Instead of being a statute of limitations in any sense known to the 
law, the provision, in legal effect, is but an attempt to give opera- 
tion to the statute of limitations of that state in all other states of 
the Union by denying the efficacy of any judgment recovered in 
another state against a citizen of Mississippi for any cause of ac- 
tion which was barred in her tribunals under that law. Where the 
cause of action which led to the judgment was not barred by her 
statute of limitations, the judgment may be enforced: but if it 
would have been barred in her tribunals, under her statute, then 
the prohibition is absolute that no action shall be maintained on 
the judgment. 

4. Article 4, section i, of the constitution, provides that "full 
faith and credit shall be given in each state to the public acts, rec- 
ords and judicial proceedings of every other state And the con- 
gress may, by general laws, prescribe the manner in which such 
records shall be proved, and the effect thereof." Congress has 
•exercised that power, and in effect provided that the judicial rec- 
ords in one state shall be proved in the tribunals of another, by the 
attestation of the clerk, under the seal of the court, with the certifi- 
cate of the judge that the attestaion is in due form. 2. That such 
records so authenticated "shall have such faith and credit given to 
them in every other court in the United States as they have by law 
or usage in the courts of the state from whence the said records 
wTre or shall be taken." i Stat, at Large, 122 ; D'Arcy v. Ketcham, 
II How. 175. 

When the question of the construction of that act of congress 
was first presented to this court it was argued that the act provided 
only for the admission of such records as evidence ; that it did not 
declare their effect ; but the court refused to adopt the proposition, 
and held, as the act expressly declares, that the record, when duly 
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authenticated, shall have in every other court of the United States 
the same faith and credit as it has in the state court from whence 
it was taken. Mills v. Duryee, 7 Cranch, 483. 

Repeated decisions made since that time have affirmed the same 
rule, which is applicable in all similar cases where it appears that 
the court had jurisdiction of the cause, and that the defendant was 
duly served with process, or appeared and made defense. Hamp- 
ton v. McConnel, 3 Wheat. 332; Nations v. Johnson, 24 How. 
203 ; D*Arcy v. Ketchum, 1 1 id. 165 ; Webster v. Reid, id. 460. 
Where the jurisdiction has attached the judgment is conclusive for 
all purposes, and is not open to any inquiry upon the merits. Bis- 
sell V. Briggs, 9 Mass. 462; United States Bank v. Merchants* 
Bank, 7 Gill, 430. Speaking of the before mentioned act of con- 
gress. Judge Story says it has been settled, upon solemn argu- 
ment, that that enactment does declare the effect of the records 
as evidence when duly authenticated. * * * "If a judgment 
is conclusive in the state where it was pronounced, it is equally 
conclusive everywhere" in the courts of the United States. 2 
Story on Constitution (3d ed.), § 1313. 

5. Applying these rules to the present case, it is clear that the 
statute which is the foundation of the second plea in this case is 
imconstitutional and void as affecting the right of the plaintiff 
to enforce the judgment mentioned in the declaration. Beyond 
all doubt the judgment was valid in Kentucky and conclusive be- 
tween the parties in all her tribunals. Such was the decision of 
the highest court in the state, and it was undoubtedly correct ; and 
if so, it is not competent for any other state to authorize its courts 
to open the merits and review the cause, much less to enact that 
such a judgment shall not receive the same faith and credit that 
by law it had in the state courts from which it was taken. 

n. I. Second error assigned is that the court erred in sustain- 
ing the demurrer to the fourth plea, which alleged that the judg- 
ment was procured by the fraud of the plaintiff. First proposi- 
tion assumed by the present defendant is that the plea is de- 
fective and insufficient, because it does not set forth the particular 
acts of the plaintiff which are the subject of complaint. But the 
substance of the plea, if allowable at all, is well enough under a 
general demurrer, as in this case. Whether general or special, 
a demurrer admits all such matters of fact as are sufficiently 
pleaded, and to that extent it is a direct admission that the facts 
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alleged are true. Nowlan v. Geddes, i East, 634; Grundy v, 
Feltham, i Term, 334 ; Stephen on Pleading, 142. 

Where the objection is to matter of substance, a general de- 
murrer is sufficient, but where it is to matter of form only, a 
special demurrer is necessary. Demurrers, says Chitty, are either 
general or special; general when no particular cause is alleged, 
special when the particular imperfection is pointed out and insisted 
upon as the ground of demurrer. The former will suffice when 
the pleading is defective in substance, and the latter is requisite 
where the objection is only to the form of the pleading, i Chitty 's 
Pleading, 663 ; Snyder v. Croy, 2 Johns. 428. Obviously the ob- 
jection is to the form of the plea, and is not well taken by a gen- 
eral demurrer. 

2. But the second objection is evidently to the substance of the 
plea, and therefore is properly before the court for decision. Sub- 
stance of the second objection of the present defendant to the 
fourth plea is, that inasmuch as the judgment is conclusive be- 
tween the parties in the state where it was rendered, it is equally 
so in every court in the United States, and consequently that the 
plea of fraud in procuring the judgment is not a legal answer to 
the declaration. -Principal question in the case of Mills v. Duryee 
was w^hether nil debet was a good plea to an action founded on a 
judgment of another state. Much consideration was given to the 
case, and the decision was that the record of a state court, duly 
authenticated under the act of congress, must have in every other 
court of the United States such faith and credit as it had in the 
state court from whence it was taken, and that nil debet was not a 
good plea to such an action. 

Congress, says the court, have declared the effect of the record 
by declaring what faith and credit shall be given to it. Adopting 
the language of the court in that case, we say that the defendant 
had full notice of the suit, and it is beyond all doubt that the judg- 
ment of the court was conclusive upon the parties in that state. 
"It must, therefore, be conclusive here also." Unless the merits 
are open to exception and trial between the parties, it is difficult 
to see how the plea of fraud can be admitted as an answer to the 
action. 

3. Domestic judgments, under the rules of the common law, 
could not be collaterally impeached or called in question if rendered 
in a court of competent jurisdiction. It could only be done di- 
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rectly by writ of error, petition for new trial or by bill in chancery. 
Third persons only, says Saunders, could set up the defense of 
fraud or collusion, and not the parties to the record whose only 
relief was in equity, except in the case of a judgment obtained on 
cognovit or a warranty of attorney. 2 Saunders on Pleading and 
Evidence, part i, p. 63. 

Common-law rules placed foreign judgments upon a different 
footing, and those rules remain, as a general remark, unchanged to 
the present time. Under these rules a foreign judgment was 
prima facie evidence of the debt, and it was open to examination 
not only to show that the court in which it was rendered had no 
jurisdiction of the subject-matter, but also to show that the judg- 
ment was fraudulently obtained. Recent decisions, however, in 
the parent country hold that even a foreign judgment is so far 
conclusive upon a defendant that he is prevented from alleging 
that the promises upon which it is founded were never made or 
were obtained by fraud of the plaintiff. Bank of Australasia v. 
Nias, 4 Eng. L. & Eq. 252. 

4. Cases may be found in which it is held that the judgments 
of a state court, when introduced as evidence in the tribunals of 
another state, are to be regarded in all respects as domestic judg- 
ments. On the other hand, another class of cases might be cited 
in which it is held that such judgments in the courts of another 
state are foreign judgments, and that as such the judgment is 
open to every inquiry to which foreign judgments may be sub- 
jected under the rules of the common law. Neither class of these 
decisions is quite correct. They certainly are not foreign judg- 
ments under the constitution and laws of congress in any proper 
sense, because they "shall have such faith and credit given to them 
in every other court within the United States as they have by law 
or usage in the courts of the state from whence" they were taken ; 
nor are they domestic judgments in every sense, because they are 
not the proper foundation of final process, except in the state where 
they were rendered. Besides, they are open to inquiry as to the 
jurisdiction of the court and notice to the defendant; but in all 
other respects they have the same faith and credit as domestic 
judgments. D'Arcy v. Ketchum, 11 How. 165; Webster v. Reid, 
id. 437. 

Subject to those qualifications, the judgment of a state court is 
conclusive in the courts of all the other states wherever the same 
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matter is brought in controversy. Established rule is, tliat so long 
as the judgment remains in force it is of itself conclusive of the 
right of the plaintiff to. the thing adjudged in his favor, and gives 
him a right to process, mesne or final as the case may be, to exe- 
cute the judgment. Voorhees v. United States Bank, lo Pet. 449; 
Huff V. Hutchinson, 14 How. 588. 

Exactly the same point was decided in the case of Benton v. 
Burgot, 10 Serg. & R. 240, which, in all respects, was substantially 
like the present case. The action was debt on judgment recovered 
in a court of another state, and the defendant appeared and pleaded 
nil debet, and that the judgment was obtained by fraud, imposition 
and mistake, and without consideration. Plaintiff demurred to 
those pleas, and the court of original jurisdiction gave judgment 
for the defendant. Whereupon the plaintiff brought error, and 
the supreme court of the state, after full argument, reversed the 
judgment and directed judgment for the plaintiff. Domestic judg- 
ments, say the supreme court of Maine, even if fraudulently ob- 
tained, must nevertheless be considered as conclusive until reversed 
or set aside. Granger v. Clark, 22 Ale. 130. Settled rule, also, in 
the supreme court of Ohio, is that the judgment of another state, 
rendered in a case in which the court had jurisdiction, has all the 
force in that state of a domestic judgment, and that the plea of 
fraud is not available as an answer to an action on the judgment. 
Express decision of the court is, that such a judgment can only 
be impeached by a direct proceeding in chancery. Anderson v. 
Anderson, 8 Ohio, 108. 

Similar decisions have been made in the supreme court of Massa- 
chusetts, and it is there held that a party to a judgment cannot be 
permitted in equity, any more than at law, collaterally to impeach 
it on the ground of mistake or fraud, when it is offered in evidence 
against him in support of the title which was in issue in the cause 
in which it was recovered. B. & W. R. R. v. Sparhawk, i Allen, 
448; Homer v. Fish, i Pick. 435. Whole current of decisions 
upon the subject in that state seems to recognize the principle 
that when a cause of action has been instituted in a proper form, 
where all matters of defense were open to the party sued, the 
judgment is conclusive until reversed by a superior court having 
jurisdiction of the cause, or until the same is set aside by a direct 
proceeding in chancery. McRae v. Mattoon, 13 Pick. 57. State 
judgments, in courts of competent jurisdiction, are also held by the 
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supreme court of Vermont to be conclusive as between the parties 
until the same are reversed or in some manner set aside and an- 
nulled. Strangers, say the court, may show that they were col- 
lusive or fraudulent ; but they bind parties and privies. Atkinsons 
V. Allen, 12 Vt. 624. 

Redfield, Ch. J., said in the case of Hammond v. Wilder, 23 Vt. 
346, that there was no case in which the judgment of a court of 
record of general jurisdiction had been held void, unless for a de- 
fect of jurisdiction. Less uniformity exists in the reported de- 
cisions upon the same subject in the courts of New York, but all 
those of recent date are to the same effect. Take, for example, the 
case of Embury v. Conner, 3 Comst. 522, and it is clear that the 
same doctrine is acknowledged and enforced. Indeed, the court, 
in effect, say that the rule is undeniable that the judgment or 
decree of a court possessing competent jurisdiction is final, not 
only as to the subject thereby determined, but as to every other 
matter which the parties might have litigated in the cause, and 
which they might have had decided. Dobson v. Pearce, 2 Kern. 
165. Same rule prevails in the courts of New Hampshire, Rhode 
Island and Connecticut, and in most of the other states. Hollister 
V. Abbott, II Foster, 448; Rathbone v. Terry, i R. I. yy; Topp 
v. The Bank, 2 Swan, 188 ; Wall v. Wall, 28 Miss. 413. 

For these reasons our conclusion is, that the fourth plea of the 
defendant is bad upon general demurrer, and that there is no error 
in the record. The judgment of the circuit court is, therefore, af- 
firmed with costs. 

On demurrer, see Cases Nos. 8, 24, 45, 47, 49, 50, 51, 52, 56, 63, 69 and 72; 
see also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266^270, 339, 431, 452 and 
521. 

On foreign judgments, see Cases Xos. 9, 15, 39 and 73. 



Young v. Martin. 

Case No. 47. 

(8 Wallace, 354-358. 1869.) 

Error to the Supreme Court of the Territory of Utah. 

Opinion by Mr. Justice Field. 

Statement of Facts. — ^There is no evidence contained in the tran- 
script that any exceptions were taken to the action of the district 
court of the territory, except such as appears from the minutes of 
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the clerk. These minutes are mere memoranda, stating, in the 
briefest and most general manner, the proceedings had in court. 
They do not purport to give the particulars of the proceedings, 
but only to describe 'their character. They were made to preserve 
an account of the general order of business of the court, and to 
assist the clerk in the subsequent preparation of the former record. 
In this case they state that, on a day mentioned, the plaintiffs' 
counsel filed a demurrer, which wzts argued and taken under ad- 
visement; that, on the subsequent day, the demurrer was over- 
ruled, and the plaintiffs excepted, and, also, that afterwards, on 
a certain day, the plaintiffs' counsel made a verbal motion for 
judgment and damages on the pleadings; that the motion was 
argued and, on the following day, overruled, and that the ruling 
was excepted to. 

These entries do not present the action of the court and the 
exceptions in such form that we can take any notice of them. It 
is no part of the duty of the clerk to note in his entries the ex- 
ceptions taken, or to note any other proceedings of counsel, ex- 
cept as they are preliminary to, or the basis of, the orders or judg- 
ment of the court. To be of any avail, exceptions must not only 
be drawn up so as to present distinctly the ruling of the court upon 
the points raised, but they must be signed and sealed by the pre- 
siding judge. Unless so signed and sealed, they do not constitute 
any part of the record which can be considered by an appellate 
court. Williams v. Norris, 12 Wheat. 119; Levering v. Dayton, 4 
Wash. 698. 

It is true, as stated by counsel, that the object of a bill of ex- 
ceptions is to make matter of record what would not otherwise 
appear as such, and that no bill is necessary where the error al- 
leged is apparent upon the record. So here, had the demurrer 
been in the transcript, and it had appeared that the plaintiffs had 
relied upon its sufficiency, and final judgment thereon had passed 
against tliem, the error of the court, if any existed, would have 
been open to examination, for it would have been disclosed by the 
proceedings. No bill of exceptions, then, could have presented 
more clearly the ruling of the court. Suydam v. Williamson, 20 
How. 427. But the demurrer is not in the transcript, and it is only 
a matter of conjecture whether it was a special or general one, 
to the form or substance of the answer. Nor is any order overrul- 
ing the demurrer shown ; a statement of the clerk in his 'entries 
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that such was the fact is all that appears. But, independent of 
this consideration, the ruling of the court on this point would not 
be noticed, for it appears that the plaintiffs, instead of relying upon' 
the sufficiency of the alleged demurrer, filed a replication to the an- 
swer. They thus abandoned their demurrer, and it ceased to be 
a part of the record. Aurora City v. West, 7 Wall. 92 ; Clearwater 
V. Meredith, i id. 42 ; Brown v. Saratoga Railroad Co., 18 N. Y. 

495. 

The exception to the ruling in denying the motion for judgment 

on the pleadings is not only subject to the general objection al- 
ready stated, but to the further objection that the grounds upon 
which the motion was made or denied are not given. The motion 
was not made at the trial, and, as counsel suggests, it may have 
been denied on a point of practice without respect to the merits. 
Judgment afHrmed. 

On demurrer, see Casefl Nos. 8, 24, 45, 46, 49, 50, 51, 52, 56, 63, 69 and 72; 
Bee also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 452 and 
521. 

On pleading over, see Cases Nos. 40, 49 and 78; see also sec. 141. 



Donaldson v. Hazen. 

Case No. 48. 
(Circuit Court for Arkansas: Hempstead, 423-425. 1840.) 

Opinion of the Court. 

Statement of Facts. — ^This action of debt was brought by the 
plaintiff against the defendant upon three promissory notes alleged 
to have been executed by the defendant to Laughlan Donaldson and 
by him assigned to the plaintiff. In his declaration the plaintiff 
failed to aver the citizenship of the assignor of the notes, and at 
the last term of this court the defendant filed a general demurrer 
to the declaration, which was sustained by the court, on the ground 
that the plaintiff had failed to state a case of which the court could 
take cognizance. The plaintiff then, with the leave of the court, 
amended his declaration by averring L. Donaldson to be a citizen 
of the state of Kentucky. On the 28th of October, 1839, the de- 
fendant filed a plea to the jurisdiction of this court, averring both 
the plaintiff and defendant to be aliens. The plaintiff now moves 
the court to strike out this plea, and whether the motion should 
be sustained is the only question now to be considered. 
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The plaintiff contends that the defendant, by a general demurrer 
to his declaration, has waived the question of jurisdiction and is 
no longer at liberty to raise it by plea. It may be conceded for 
argument that if the demurrer to the original declaration did not 
reach the question of jurisdiction, but went only to the merits of 
the case, that even to the amended declaration the defendant would 
not be permitted to file a plea to the jurisdiction of the court, but 
this would not help the case, because the demurrer was sutained on 
the sole ground that the plaintiff had failed to state a case in his 
declaration of whicli the court could take cognizance. That this 
judgment of the court upon the demurrer was in accordance with 
the well-settled principles of law can hardly admit of a doubt. 

It is settled by uniform and repeated decisions of the supreme 
court that the facts or circumstances upon which the jurisdiction 
over the case depends must be set forth in the declaration. Thus, 
in a suit between an alien and a citizen, the alienage of the one 
and the citizenship of the other must be stated. Hodgson v. 
Bowerbank, 5 Cranch, 303; Jackson v. Tentyman, 2 Pet. I36. 
When thQ suit is between citizens of different states, the citizenship 
of the parties, to show not only that they are citizens of different 
states; but also that one of them is a citizen of the state where 
the suit is brought, must be stated. 3 Dall. 382 ; i Cranch, 343 ; 2 
id. 9, 126; 3 id. 515; 5 id. 57; 6 Wheat. 450; i Peters, 238. 

And in a suit to recover the contents of a promissory note, or 
other chose in action, except foreign bills of exchange and de- 
bentures, brought by an assignee of such note, it is necessary to 
aver that the original promisee, through whom the plaintiff claims 
to recover, is an alien or citizen of another state, as the case may 
be, so as to show that he also might have maintained the action in 
the court to recover such contents. !Montalet v. Murray, 4 Cranch, 
46. 

And when the want of jurisdiction is apparent upon the face of 
the declaration by reason of the omission of a statement of the 
facts requisite to bring the case within the cognizance of the court, 
it is well settled that the defendant may take advantage of such 
omission, either by motion at any time before judgment, to dismiss 
the suit, or after the verdict he may move in arrest of judgment, or 
after judgment he may bring a writ of error and have the judg- 
ment reversed. 4 Wash. 624: 9 Wheat. 537; Pet. C. C. 431 ; 5 
Cranch, 57; i id. 343 ; 2 Pet. 136. 
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If, then, the omission is a good ground to arrest the judgment, 
or to reverse it on a writ of error, it can admit of no doubt that 
it is a good ground of demurrer, for no principle is better es- 
tablished than that a demurrer will reach every defect in the plead- 
ings which would be fatal on a motion in arrest of judgment, or 
on a writ of error to reverse the judgment. The defendant, then, 
by demurring to the original declaration, did not admit the juris- 
diction of the court; for indeed the decision upon the demurrer 
was given upon the express ground of want of jurisdiction. 

The plaintiff then amended his declaration, and for the first time 
stated a case within the jurisdiction of the court, and which be- 
came, as it were, a new case. The defendant could then only call 
in question the jurisdiction of the court by an appropriate plea, 
traversing the facts alleged by the plaintiff. Shall the defendant 
be precluded from filing a plea denying the facts upon which the 
jurisdiction of the court rests, because he demurred to the original 
declaration on the ground that it failed to state a case within the 
cognizance of the court ? I think not. Such a rule would be un- 
just. The motion to strike out the defendant's plea to the jurisdic- 
tion of the court is overruled. 

On motion to strike out, see Cases Nos. 23 and 24; see also sec. 95, p. 251, 
note 1. 
On want of jurisdiction, see Cases Nos. 53 and 79. 



Clearwater v. Meredith. 

Case No. 49. 

(1 Wallace, 25-43. 1863.) 

Statement of Facts, — Plaintiff brought suit on a guaranty made 
by defendant Meredith, that the stock of the Cincinnati, Cambridge 
& Chicago Short Line Railroad Company, two hundred shares of 
which had been transferred by the defendant,to the plaintiff in pay- 
ment of a farm, should be worth par, $50 per share, in Cincinnati, 
on October i, 1855. The plaintiflF alleged that the shares were at 
that date, worthless. The defendant pleaded, among other things, 
that the said railroad company had consolidated with another com- 
pany, under the laws of Indiana, whereby said stock had become 
of no value, and that said consolidation was with plaintiff's ac- 
quiescence and consent. 
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Opinion by Mr. Justice Davis. 

In order to arrive at a correct solution of this question, it is im- 
portant to consider whether the plea is a good one, for a demurrer, 
whenever interposed, reaches back through the whole record, and 
"seizes hold of the first defective pleading." The plea in con- 
troversy confesses the original cause of action, but sets up matter 
which has arisen subsequent to it to avoid the obligation to per- 
form it. It acknowledges that the guaranty was given as claimed, 
but insists that the consolidation of the interests and stock of the 
three railroad companies necessarily destroyed and rendered worth- 
less and of no value the guaranteed stock, and that Clearwater, 
having consented to the transfer, is in no position to claim redress 
from Meredith and his co-defendants. 

But it 'is said that the plea is defective because it does not aver 
that the consolidation was an act done without the consent of the 
defendants. The pleadings do not aver that the defendants were 
stockholders in any of the roads whose interests were merged, and, 
if they were not, it is not easy to see what right they had to in- 
terpose objections to consolidation, nor how their consent was 
necessary to carry out the object contemplated. If the plaintiff 
consented because they did, and it is meant to be argued on that 
account they would still be liable on their contract, the answer is 
that this is not a matter to be negatived by the defendants, but 
the plaintiff should reply the fact, i Chit. PI. 222. 

It follows that the fifth plea presented a complete defense in 
bar of the action. 

In this plea there were two points and two only which the plaint- 
iff had the right to traverse. He could deny either the act of con- 
solidation or that he gave his consent to it. He could not deny 
both, for that would make his replication double. And if either 
fact was untrue, the defense was destroyed. The truth of both was 
essential to perfect the defense. But traverse can only be taken 
on matter of fact, and it is always inadmissible to tender an issue 
on mere matter of law. I Chit. PI. 654. 

The last replication does traverse a conclusion of law. Whether 
the stock of the Cincinnati, Cambridge & Chicago Short Line Rail- 
way Company was destroyed and rendered worthless and of no 
value was not a question for a jury to try. If the roads were con- 
solidated with the consent of the plaintiff, then it followed as a 
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conclusion of law that the stock was destroyed and of no vakie. 
The stock passed out of existence the very instant the new corpora- 
tion was created. The issue, therefore, tendered by the plaintiff in 
his last replication was an immaterial one, and the court did not 
err in sustaining a demurrer to it. 

But the plaintiff claims the right to have the decision of the 
court below on the sufficiency of his replications reviewed here. 
This he cannot do. Each replication in this cause is complete in 
itself; does not refer to, and is not a part of, what precedes it, and 
is new pleading. When the plaintiff replied de novo after a de- 
murrer was sustained to his original replication, he waived any 
right he might have had to question the correctness of the decision 
of the court on the demurrer. In like manner he abandoned his 
second replication when he availed himself of the leave of the court 
and filed a third and last one. 

But the plaintiff insists that even if his replication was bad, that 
still upon the whole record he was entitled to judgment, because 
the first and fourth pleas were undisposed of. If an issue in fact 
had been joined on the fifth plea, and found for the defendants, 
judgment was inevitably for them, because the plea was in bar of 
the action, and the other pleas would then have presented imma- 
terial issues. If the plea was true, being a complete defense, it 
would have been useless to have tried other issues, for, no matter 
how they might terminate, judgment must still be for the de- 
fendants. The state of pleading leaves the fifth plea precisely as 
if traverse had been taken on a matter of fact in it, and determined 
against the plaintiff. "On demurrer to any of the pleadings which 
go to the action, the judgment for either party is the same as it 
would have been on an issue in fact, joined upon the same pleading 
and found in favor of the same party." Gould's Pleading, ch. 9, 
§ 42. "And when the defendant's plea goes to bar the action, if the 
plaintiff demur to it and the demurrer is detennined in^ favor of 
the pleading, judgment of nil capiat should be entered, notwith- 
standing there may be also one or more issues in fact; because, 
upon the whole, it appears that the plaintiff had no cause of action." 
Tidd's Practice (4th Am. ed.), 741-42. There is no error in the 
record. Judgment affirmed, with costs. 

On effect of pleading over, see Cases Nos. 40, 47, 56 and 78; see also sec. 
141. 

On qualities of a traverse, see Cases Nos. 14, 28, 33, 59, 60, 63, 64, 65, 66 
and 68; see also sees. 144-165. 



238 DEMURRER. 

/ 
On demurrer, see Cases Nos. 8, 24, 45, 46, 47, 51, 52, 66, 63, 69 and 72; 

see also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 389, 431, 452 and 

521. 

On qualities of a replication, see Cases Nos. 39 and 44. 



In re McLean. 

Case No. 50. 
(Circuit Court for Ohio: 2 Flippin, 512^18. 1879.) 

Opinion by Swing, J. 

Statement of Facts. — This is a petition filed by Mr. J. R. Mc- 
Lean and the Enquirer Company, in which they set out that here- 
tofore, to wit, on the 7th day of November, 1879, application wa$ 
made to Thomas Ambrose, clerk of this court, by J. H. Woodward, 
an agent of said Enquirer Company, for leave to inspect, during of- 
fice hours, books containing the docket and minute entries, judg- 
ments and decrees of the said district court and the United States 
circuit court, and that the said clerk then and there refused the 
said J. H. Woodward the privilege to so inspect or examine the 
books aforesaid. Your applicants would, therefore, respectfully 
ask the court to order that the judgments and decrees of said court, 
including the fee books and other books containing the public rec- 
ords and orders of said court, be open to the inspection of the said 
J. H. Woodward, agent of the said Enquirer Company and of said 
John R. McLean, under such regulations as to the court may seem 
proper. With this application there is filed the affidavit of one 
James H. Woodward, in which he says that he is employed by the 
Cincinnati Enquirer Company, a corporation doing business under 
the laws of the state of Ohio, and that action under the orders of 
John R. McLean, the manager of said corporation, he made per- 
sonal application to Thomas Ambrose, clerk of the United States 
circuit and district courts, for pennission to examine the public 
record, fee books and decrees of said court, and permission was 
refused him by the said Thomas Ambrose, clerk as aforesaid ; and 
said application was renewed on this day and date by him, as a 
citizen having the right to inspect said books, decrees and minutes, 
and was again refused. To this application there is filed by the 
clerk a demurrer on the ground that the petition does not contain 
facts sufficient to entitle the applicants to the order they pray for. 
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This proceeding, in one sense at least, is adversary in its charac- 
ter, and yet it is based upon the alleged refusal by an officer of this 
court of permission to exercise an alleged right of the petitioner. 
The right which they allege was refused was that of having one 
J. H. Woodward to inspect, during office hours, books containing 
the docket and minute entries, judgments and decrees of the 
district court and the United States circuit court. This right is 
based solely upon the ground that John R. McLean is a citizen of 
the United States and that the Enquirer Company is located in 
the United States. It is not claimed for either that they have any 
interest in the docket or minute entries, judgments and decrees 
recorded in said books. If the prayer of the petitioners prayed 
simply for the right which they claimed an officer of this court has 
deprived them of, there would be no difficulty in determining the 
case. But such is not the fact. They pray for an order that the 
judgments and decrees of said court, including the fee books and 
other books containing the public records and orders of said courts, 
be open for the inspection of one J. H. Woodward. It will be seen 
at a glance that their prayer is greatly beyond what they allege 
they were not permitted to examine. That was the books contain- 
ing the docket or minute entries of the judgrnents and decrees, but 
this is not only that the judgments and decrees may be examined, 
but that all other books containing the public records and order of 
the court shall be open to their inspection. So much for the allega- 
tions of the petition itself. 

But let us see how the allegation of the right, which they allege 
they were deprived of, is supported by the affidavit which has been 
filed. The petition says that the application was for leave to in- 
spect the books containing the docket and minute entries, judg- 
ments and decrees. The affidavit of the man Woodward is that 
he applied for permission to examine the public records, fee books 
and decrees, showing clearly and conclusively that the petition is 
not supported by the affidavit. Such is this application, as shown 
from the papers filed. But it is claimed that notwithstanding the 
variance between the allegations of the petition and the prayer, and 
the variance between the proof and allegations, petitioners are en- 
titled in law to the order prayed for ; that they are so entitled by 
the statutes of the United States, or if not by them, they are by the 
common law entitled to it ; that all the books and papers of a court 
of record are subject to the examination and inspection of any 
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citizen, whether he have any personal interest in them or not ; that 
it is his right and indefeasible right, at any time he pleases during 
office hours, to make such inspection. If this is true, it is very 
clear that the petitioners are entitled to the order prayed for. The 
doctrine is a new and strange one, and certainly finds no support 
in any adjudication which I have been able to find, and I am very 
certain none can be produced sustaining any sucli proposition. 
But the very formation, purposes and duties of a court forbids 
such an idea. The court is composed of judge, ministerial and ex- 
ecutive officers, together with the attorneys that are members of it. 
To this body so organized are committed for determination the 
highest interests of the citizen in his property, his reputation and 
his person. And a careful record of every step which may be taken 
in relation to either must be carefully made ; every paper connected 
with any proceeding affecting any one in either of these must be 
carefully filed and preserved. The title to the entire property of the 
whole country passes through the courts of this country almost in 
every half century. They are the repositories of the rights of per- 
sons and of property, and in many cases the only evidence of 
either, and the law imposes upon the court the duty of their secure 
and careful protection and preservation ; a protection and preserva- 
tion which would be greatly jeoparded if every citizen of the 
United States, at his pleasure and will, should be permitted to ex- 
amine and inspect them in his own way. Not only is such an idea 
in opposition to the formation, purposes and duties of the court, but 
it is clearly in opposition to the views of the highest judicial and 
legislative branches of this government. At a very early day the 
supreme court of the United States adopted a rule known as the 
fourth rule, which provides that "all motions, rules, orders, and 
other proceedings made and directed at chambers or on rule days 
at the clerk's office, w^hether special or of course, shall be entered 
by the clerk in an order book, tg be kept at the clerk's office, on 
the day when they are made and directed, which books shall be 
opened at all office hours to the free inspection of the parties in any 
suit of equity and their solicitors." If the supreme court believed 
that all the books and records belonging to the court were open 
to the inspection of every citizen of the United States, why did 
they enact such a rule? Or why did they limit the right of in- 
spection to parties and their solicitors ? This rule itself is the most 
convincing proof that no such right, as claimed by the petitioners, 
was supposed by the judges of the supreme court to have existed. 
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But it is claimed by the learned counsel for the petitioners, that 
there is a difference between suits in equity and at law ; that there 
could hardly be a case in equity in which the government could 
have any interest. It is not perceived by the court upon what 
reason there can exist any difference in the care and custody of the 
records and papers in equity causes and actions at law, but learned 
counsel are mistaken in regard to the interest of the government in 
equity causes. The records of this court show numerous causes 
in equity in which the government of the United States is plaintiff. 
But it is said, if that is so, that the citizen is a party in interest, and 
would have a right to look into the records. In some general 
political sense, it may be true that the citizen is a party in interest 
in every suit prosecuted in the name of the United States ; but in 
a legal sense he is not such a party in interest as is contemplated by 
this rule. 

That congress entertained the same view is abundantly shown 
by its acts. In 1848 it enacted a law providing that "all books in 
the office of the clerks of the circuit and district courts containing 
the docket or minute of the judgments or decrees thereof shall, 
during office hours, be open to the inspection of any person desir- 
ing to examine the same without any fees or charge thereof." If 
congress believed the right already existed, why did they think it 
necessary to create such right by special legislation ? Or if they be- 
lieved it ought to exist, why did they limit the right to particular 
books, such only as contained the docket or minutes of the judg- 
ments or decrees ? And, again, by the act of February, 1875, con- 
gress provided : "That the accounts and vouchers of clerks, mar- 
shals and district attorneys shall be made in duplicate to be marked 
'original' and 'duplicate,' and it shall be the duty of the clerk to for- 
ward the original accounts and vouchers of the officers above speci- 
fied, when approved, to the proper accounting officers of the treas- 
ury, and to retain in his office the duplicates which shall be open for 
public inspection at all times." If the public had the right already 
to inspect such papers, why did congress deem it necessary to 
create such a right by the passage of this act ? 

It is, therefore, very clear to my mind that the unlimited right of 
a citizen of the United States to inspect and examine all the rec- 
ords and papers belonging to the court does not exist. The right to 
examine certain records and papers does exist. It exists as to the 
books containing the docket or minute entries of the judgments 
Id 
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and decrees of the court, and these the petitioners allege that they 
have been refused by an officer of this court. The prayer of the 
petition is not in accordance with this averment, and the affidavit 
is different from both. This petition, however, must be governed 
by the rules of pleading in other cases, so far as the demurrer is 
concerned. If the party is entitled to any part of the relief he prays 
for, a general demurrer must be overruled. 

This application for the interference of the court is based upon 
the allegation that the petitioners have been deprived of a right 
given them by the law by an officer of the court. This is denied on 
behalf of the officer by two members of the bar who are officers also 
of this court, and who appear in this proceeding on behalf of the 
clerk. This is a charge which the court is interested in having ex- 
amined, and the truth or falsity thereof established. The demurrer 
will therefore be overruled, but no order will be made until a 
further hearing of the matter is had before the court, when we 
shall finally determine whether the petitioners are entitled to the 
order as prayed for. 

Baxter^ J., concurred. 

On dem^r^er, Bee Cases Nos. 8, 24, 45, 46, 47, 60, 52, 56, 63, 69 and 72; 
see also sees. 177, 181, 190, 191, 193, 195, 215, 265, 266-270, 389, 431, 452 and 
521. 



Brown v. Duchesne. 

Case No. 51. 
(Circuit Court for Massachusetts: 2 Curtis, 97. 1854.) 

Opinion by Curtis, J. 

This is an action on the case for the violation of a patent-right. 
The defendant pleaded the general issue and two special pleas. 
The plaintiff demurred as follows: "And the said plaintiff says 
that the several pleas by the said Duchesne, in manner and form 
aforesaid pleaded, and the matters therein contained, are insuffi- 
cient to bar the plaintiff," etc., in the usual form of a demurrer. 
And he assigns several cases of demurrer specially. Without re- 
gard to the defects of form specially pointed out, if this demurrer 
is taken to all the pleas, and any one is found good, the demurrer 
is overruled. There is certainly one good plea, for the general 
issue, in the usual form, is upon the record. And it is clear the 
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demurrer covers all the pleas. It applies in terms to the several 
pleas, which means all the several pleas. 

There is a settled form of replying to one or more pleas to the 
exclusion of others, which is "as to the said pleas by the said de- 
fendant secondly, or secondly and thirdly, above pleaded," etc. 
When not thus restricted, the legal intendment is that all are in- 
cluded in the answer made to them. 

The demurrer must be overruled. 

On demurrer, see Oases Nos. 8, 24, 45, 46, 47, 50, 52, 56, 63, 69 and 72; see 
also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 452 and 521. 
On qualities of a replication, see Oases Nos. 39, 44 and 49. 



Sprigg V. Bank of Mount Pleasant. 

Case No. 52. 
(10 Peters, 257-268. 1836.) 

Opinion by Mr. Justice Thompson. 

Statement of Facts. — This case comes up from the circuit court 
of the district of Ohio upon a writ of error. It is an action of debt 
upon a single bill or obligation executed by the plaintiff in error 
and several others, bearing date the 20th of February, 1826, for 
the payment of $2,100 sixty days after date. The declaration is in 
the usual form. The defendant pleaded the general issue and five 
special pleas. To the second and sixth pleas the plaintiff replies 
and the defendant demurs to the replications; and to the third, 
fourth and fifth pleas the plaintiff demurs. Judgment was ren- 
dered for the plaintiff in the court below on both demurrers. The 
material question in the case arises upon the second and sixth pleas 
and the replications to them; oyer of the obligation having been 
craved and spread upon the record. The second plea ^ sets up in 
bar of the action that the $2,100 mentioned in the writing obliga- 
tory was a loan made by the plaintiff to Peter Yarnall & Co. (the 
^rst named obligors), and for their accommodation; and that the 
writing obligatory was given to the bank for the sole and only pur- 
pose of securing the payment of the said loan at the expiration of 
sixty days from the date thereof, and that the defendant and Rich- 
ard Symms, Alexander Mitchell and Z. Jacobs were sureties only, 
and were so received and treated by the plaintiffs; that Peter 
Yarnall & Co. received for their own exclusive benefit the entire 
amount of said $2,100 and were so entered and charged on the 
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books of the bank ; aad it is then averred that when the writing 
obligatory became due the plaintiffs, on payment of $22 as the dis- 
count for sixty days then next following, agreed with the said 
Yarnall & Co., without the knowledge and consent of the defendant 
and his co-sureties, to give a further credit of sixty days on the 
said loan and did give such further credit; by reason whereof 
the defendant alleges that he is discharged from all liability on said 
writing obligatory. The sixth plea is substantially tlie same, with 
an additional averment of a further extension of credit on the loan,, 
and the insolvency of Yarnall & Co. To the allegation in the pleas 
that the defendant and the others named were sureties of Yarnall 
& Co., the plaintiffs reply that the defendant ought not to be per- 
mitted to plead the same, because they say that, by the said writing 
obligatory, the defendant and the other obligators, by the said 
writing obligatory, acknowledged themselves to be jointly and 
severally held and firmly bound, as principals, for the payment of 
the said $2,100 to the Bank of Mount Pleasant. To this replica- 
tion the defendant demurs ; and the real question raised by these 
pleadings is, whether the defendant can set up in his defense that 
he was only surety in the obligation for Yarnall & Co., in direct 
opposition to his acknowledgment that he executed it as a princi- 
pal. It is unnecessary to enter into the inquiry whether it would 
not have been more correct pleading for the plaintiff to have de- 
murred to the defendant's pleas instead of replying. The defend- 
ant craved oyer of the obligation, and it is spread upon the record, 
and is to be taken as a part of the declaration. And if the replica- 
tion should be considered bad, the plea is open to examination. 

It is an established rule in demurrers, that although the pleading 
demurred to may be defective, the court will give judgment against 
the party whose pleading was first defective in substance. The 
question is therefore to be considered upon the validity of the plea. 
If the defendant can be let in to set up that he was surety only, the 
matter alleged is sufficient to exonerate him from liability in the 
present suit. It falls within the settled rule of law in relation to 
sureties, that extending to the principal further time of payment^ 
by a new agreement, will discharge the surety. This, indeed, has 
not been denied on the argument. * * * 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On demurrer, see Caees Nos. 8, 24, 4o, 46, 47, 50, 51, 56, 63, 69 and 72; eee 
also sees. 177, 181, 190, 191, 193, 195, 213, 2(^5, 266-270, 339, 431, 452 and 52U 
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SECTION 2. 

Dilatory pleas. 

A dilatory pleading may be used by the defendant where the 
declaration, while fair on its face and not the subject of demurrer, 
is defective by reason of some fact which has not been alleged or 
because the action has been brought in the wrong court or by or 
against the wrong person. No plea of this class goes to the merits 
of the action but only tends to defeat the pending suit. Of 
dilatory pleas there are three classes : i. To the jurisdiction of the 
court ; 2. In suspension of the action ; 3. In abatement, on account 
of a disability of the plaintiff or defendant, on account of a defect 
of the count or declaration, on account of defects in the writ, either 
in its form or in its action. Some of the most usual matters for 
a plea in abatement are the death of the plaintiff, non-joinder of a 
necessary party, misnomer of either party or the pendency of an- 
other action for the same cause. The one important rule applying 
to pleas in abatement is that such a plea must always give the 
plaintiff a better writ or bill (sees. 97-100). 



Evans v. Davenport. 

Case No. 53. 

(Circuit Court for Michigan: 4 McLean, 574-576. 1849.) 

Opinion of the Court. 

Statement of Facts. — This is a declaration in ejectment, under 
the forms provided by a statute of the state. The defendant first 
pleads the general issue. 2d. To the jurisdiction of the court, al« 
leging the defendant to be a resident of New York, instead of 
Michigan. And the plaintiff demurs for irregularity in the order 
of pleading. The declaration alleges the plaintiff to be a citizen 
of New York and the defendant to be a citizen of the state of Mich- 
igan. 

It is contended that the facts stated in the plea are conclusive 
against the jurisdiction of the court. The plea denies a material 
averment in the declaration, which can only be traversed by special 
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plea. And it can make no difference that another plea taking issue 
generally is on record first. The pleas are filed simultaneously; 
both are good, it is contended, as pleas in bar. And it is further 
urged that a want of jurisdiction in a court of special and limited 
jurisdiction may be shown at any stage of the cause. A plea in 
abatement should give the plaintiff a better writ. But in this case, 
if the facts be true as stated, they show that this court can exer- 
cise no jurisdiction in the case. 

This court follows the rules of the common law, which requires 
that the jurisdiction of the court shall first be pleaded. And it is 
well established (i Chitt. Pleadings, 440), to file any other plea is 
a waiver of the want of jurisdiction of the court. From the face 
of the declaration it appears that there is jurisdiction on the ground 
of the parties being citizens of different states, the plaintiff being 
stated to be a citizen of New York and the defendant a citizen of 
Michigan. 

It was laid down by Mr. Justice Washington, in his Reports, 
that a want of jurisdiction may be taken advantage of at any time 
in the progress of the cause ; and it was held at one time, that as the 
averment of citizenship, in the declaration, was a material one, it 
was denied by the general issue, and the plaintiff was bound to 
prove it on the trial. But these decisions have long since been 
overruled, and the settled practice now is to require a plea to the 
jurisdiction where there is no want of jurisdiction apparent upon 
the face of the declaration. Where this averment of citizenship 
is omitted in the declaration, advantage may be taken of it in a mo- 
tion to arrest the judgment or by a writ of error. 

The circuit courts of the United States, though exercising a 
limited jurisdiction, yet are not inferior courts, which must show in 
their proceedings jurisdiction, or their judgments will be nullities. 
This is not the case with the judgment of the circuit court, al- 
though the citizenship does not appear in the proceedings. Their 
judgments are valid until reversed. The order of pleading by the 
common law is founded in good sense and practical convenience. 
If the plea to the jurisdiction be sustained, there is an end to the 
cause on the state of the pleadings, and this necessarily arrests 
the further progress of the case. And this plea should always be 
the first pleaded, for this and other considerations. 

But there is an objection to this plea which has not been noted 
in the argument. It avers that the defendant is a resident of New 
York. Now the plea may be true and yet the court have jurisdic- 
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tion of the case. A citizen of Michigan may reside in New York 
V for any length of time, and still maintain his citizenship in Michi- 
gan. A change of citizenship from one state to another is shown 
by the acts of the party. If he refrains from exercising the rights 
of a citizen in the state where .he resides, and claims to be a citi- 
zen of the state he left, he does not lose his citizenship in such 
state. We suppose that the attention of the pleader was not par- 
ticularly drawn to the difference between a citizen and resident. 
Leave will be given to the defendant to amend his plea, both as 
to the order of pleading and the averment of the plea. 

On want of jurisdiction, see Cases Nos. 48 and 79. 

On plea in abatement, see Cases Kos. 54, 55, 56 and 79. 



SiNSHEIMER V. Wm. SkINNER MANUFACTURING Co. 

Case No. 54. 
(165 111. 116. 1897.) 

Writ of error to the Appellate Court for the First District. 
Heard in that court on appeal from the Circuit Court of Cook 
county ; the Hqn. Elbridge Hanecy, Judge, presiding. 

This was a suit in assumpsit brought by the Wm. Skinner Manu- 
facturing Co. against Simon Sinsheimer, to recover the amount of 
an indebitatus to the plaintiff for goods sold and delivered. The 
declaration, as originally filed, consisted of the common indebitatus 
assumpsit counts only, and to that declaration the defendant filed a 
plea of non assumpsit. Subsequently the plaintiff, by leave of the 
court, filed four additional counts, in which it averred, in substance, 
that the defendant and one Samuel Sinsheimer became and were 
indebted to the plaintiff in the sum of $400 for goods, wares and 
merchandise, by the plaintiff sold and delivered to the firm of S. 
Sinsheimer, and being so indebted to the plaintiff, the defendant, 
S. Sinsheimer, in consideration thereof, undertook and faithfully 
promised the plaintiff well and truly to pay the plaintiff the sum 
above mentioned, when afterwards requested so to do, and 
that, although often requested, he had neglected and refused 
to maks such payment. To the additional counts the defend- 
ant filed a plea, verified by afiidavit, denying that he had jointly 
undertaken or promised in manner and form as alleged in the 
additional counts, and also filed a plea of non assumpsit, veri- 
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fied by defendant. Upon the issues thus formed a trial was 
had before the court and a jury, resulting in a verdict finding 
the issue for the plaintiff and assessing its damages at $278.35. 
The evidence on the part of the plaintiff tended to show a 
partnership between the defendant and Samuel Sinsheimer, 
under the firm name of S. Sinsheimer, and the sale and delivery 
by the plaintiff to the firm of the goods in question at the request 
of the firm or of one of its members. The evidence on the part 
of the defendant, on the contrary, showed that while such partner- 
ship previously existed, it was terminated by the withdrawal there- 
from of the defendant, and that notice of such withdrawal was 
given by the defendant to the plaintiff prior to the sale and de- 
livery of the goods. The defendant's evidence also tended to prove 
that after the dissolution of the firm by the withdrawal of the de- 
fendant, the business was carried on by S. Sinsheimer, and that the 
goods in question were sold and delivered to him. The plaintiff in 
rebuttal gave evidence tending to show that prior to assuming of 
the indebtedness sued for the plaintiff, and William Skinner & 
Sons, the firm, of which the plaintiff corporation is the successor, 
had been doing business with the firm of S. Sinsheimer by way of 
selling the finn goods on credit, and that no notice whatever was 
received by the plaintiff of the dissolution of the defendant firm 
or of its withdrawal therefrom, prior to the sale of the goods in 
question. * 

While the motion for new trial was pending, the plaintiff asked 
and obtained leave to amend its declaration, first, by striking out 
and dismissing the original common indebitatus assumpsit counts : 
and second, by striking out of each of the additional counts the alle- 
gation of a promise or undertaking, by the defendant, and insert- 
ing, in lieu thereof, an allegation of the firm of Samuel Sinsheimer. 
The leave thus given, so far as the additional counts are concerned, 
does not seem to have been acted upon, and the amendments pro- 
posed do not in fact seem to be made. The defendant thereupon 
asked leave to file to the additional counts as proposed to be 
amended, a plea of non assumpsit, and a plea denying his part- 
nership with Samuel Sinsheimer, both verified by affidavit, which 
was denied. The motion for a new trial was then overruled, and 
judgment was rendered in favor of the plaintiff in accordance with 
the verdict. That judgment has been affirmed by the appellate 
court, and the appeal is from the judgment of affirmance, that court 
having granted the necessary certificate of importance. 
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Mr. Justice Phillips delivered the opinion of the court. 

While obtaining leave to strike out the common counts may be 
regarded as tantamount to a dismissal of those counts, a mere per- 
mission by the court to amend the other counts by striking out 
certain allegations and by inserting others in their stead did not of 
itself amount to an amendment of such counts. Ogden v. Town 
of Lake View, 121 111. 422; Wisconsin Central Ry. Co. v. Wir- 
czorek, 151 id. 579. The additional counts then not being in fact 
amended, there was no error in refusing to allow the defendant to 
file the pleas tendered, while the motion for a new trial w^as pend- 
ing. Issues had already been formed upon the declaration as it 
then stood, and the application to file further pleas was an appeal 
to the discretion of* the court, and a refusal to allow them to be 
filed was not such abuse of discretion as can be assigned for error. 
Besides, the additional counts not having been in fact amended, 
there was nothing in the record to which the pleas tendered could 
apply. The common counts being out of the record, the case must 
be decided solely in view of the issues formed on the additional 
counts. The proposition most strenuously insisted upon is that 
the judgment should be reversed, on account of the non-joinder of 
Samuel Sinsheimer as a party defendant. The rule is a familiar 
one that in actions ex contractu all parties jointly liable should be 
joined as defendants. But if a party who should have been joined 
is omitted it is well settled that the other defendants can take ad- 
vantage of the non- joinder by plea in abatement. If, however, it 
expressly appears on the part of the declaration or some other 
pleading of the plaintiflF, that the party omitted is still living, as 
well as liable jointly with the other defendants, on the contract, the 
other defendants may demur or move in arrest of judgment or 
sustain writ of error. Hamilton v. Buxton, 6 Ark. 24 ; McGregor 
V. Balch, 17 Vt. 562; Cabell v. Vaughan, i Wms. Saund. 261, 
note; Chitty's Pleading, 53; Gould's Pleading, 258; Andrews' 
Stephen's Pleading, 48. If there was a liability on the part of this 
<Jefendant, then it also appears on the face of the declaration that 
Samuel Sinsheimer was jointly Hable with him as a member of the 
finn which is alleged to have purchased the goods sold. It is a 
rule of law, in general, that a person is presumed to be alive until 
Tie is proved to be dead, unless seven years have elapsed since he 
w^as heard of, in which case there is a presumption of death. When 
from the declaration it appears there can be no assumption of 
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death, the presumption of life results. In a note to Qiitty (p. 47) 
it is stated : In general a person is presumed to be living until it 
be proved that he is dead ; unless seven years have elapsed since he 
was heard of. 2 East, 313 ; 6 East, 85 ; i Saund. 235 a, n. 8. But 
this seems an exception ; sed quare. See 2 Taunt. 256 ; 2 Anstr. 
448; 3 id. 811, from which it should seem that if it appears in a 
declaration or in a scire facias at the suit of the king on a bond, 
that there were other joint contractors, though it be not averred 
that they be living, the declaration and scire facias will be deemed 
insufficient. 

Gould on PI. (p. 260, sec. 115) says : "But in an action on con- 
tract if it appears from the face of the declaration or of any other 
pleading on the part of the plaintiff, that a person not made de- 
fendant in the suit was a joint contractor with the defendant and 
that such person is still living (he must be presumed to be unless 
the contrary is alleged), the non-joinder of him is a good ground 
of demurrer or motion in arrest of judgment, and (if judgment 
be given for the plaintiff) may assign for error. In this case the 
pleading of the plaintiff himself shows that he has no right to re- 
cover in the suit as it is brought, and as the mistake appears on 
the record by his own showing, there is no need of the defendant's 
pleading it." The same author on page 256, in discussing the re- 
lation of the plaintiff to a declaration, again states : "If an action 
of debt, covenant broken or assumpsit brought by A. alone, it ap- 
pears from his own pleading that the contract was made with him- 
self and B. jointly, and that B. is still living (as he is presumed 
to be unless the contrary appears in the declaration), the defend- 
ant may demur without reciting the contract, or may, after ver- 
dict, move in arrest of judgment or reverse a judgment against him 
on a writ of error, for in this case, as it appears from the plaintiff's 
own showing that he alone has no right of action, the defendant is 
not under necessity of showing the mistake by pleading the fact 
which has occasioned it." 

In Cummings v. People for use, etc., 50 111. 132, it was said 
(p« 135) • "It is admitted, if the defendants in error had not al- 
leged in their declaration that the defendants therein, together 
with Argo, executed the bond, the defendants would have been re- 
quired to plead his non-joinder in abatement. But the fact appears 
on the face of the declaration. A plea, therefore, was not neces- 
sary to bring it before the court. Why inform the court by olea 
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of a fact which the plaintiff himself places on the record? This 
defect in the declaration could have been reached by a general de- 
murrer or by motion in arrest of judgment, and can now be 
availed of by error. Plaintiffs by their own showing inform the 
court there is another joint obligor, who has not been joined in the 
action. It was patent of record, and no plea was necessary to 
bring the fact before the court. 

It was not required of defendant to plead in abatement the non- 
joinder of his copartner, as the fact appeared on the face of the 
declaration. All persons who are partners in a firm at the time 
when a contract is made must be joined in an action to enforce 
payment, unless there be a legal excuse for not joining them. 
Page V. Brant, i8 111. 37 ; Pettis v. Atkins, 60 id. 454 ; Dement v. 
Rokker, 126 id. 174; Edwards v. Dillon, 147 id. 14. 

The rule is, the plaintiff must join as parties defendant all who 
are jointly liable upon the contract, and if he does not, he cannot 
remove against any. Page v. Brant, supra. The fact of non- 
joinder appearing on the face of the declaration, the defendant 
may avail himself of that fact on error to defeat the right of re- 
covery. 

It was error for the circuit court of Cook county to enter judg- 
ment against the defendant, and the appellate court erred in af- 
firming that judgment. This view of the case renders it unneces- 
sary to discuss the other question raised. 

The judgments of the circuit court of Cook county and of the 
appellate court of the first district are each reversed, and the cause 
is remanded. Reversed and remanded. 

For plea in abatement, see Cases Nob, 53, 55, 56 and 79. 



How V. McKlNNEY. 

Case 'No. 55. 

(arcuit Court for Indiana: 1 McLean, 319, 320. 1838.) 

Opinion of the Court. 

Statement of Facts. — In this case a motion was made by Mr. 
Pettit, who appears for the defendants, to quash the writ on the 
following grounds: i. Because the declaration varies from the 
writ. 2. Because the writ is in case, and the indorsement on it is 
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Special, on a promissory note, and bail required. 3. The writ is 
too general, being simply trespass on the case. 

The second and third objections to the writ are not sustainable. 
The writ is in the usual form and is good. And, as to the objec- 
tion of variance between the writ and the declaration, that should 
be taken advantage of by plea in abatement or a special demurrer. 
A practice, it is said, has been adopted m one of the judicial cir- 
cuits of this state to take advantage of any variance between the 
writ and declaration by a motion in this form. And it is insisted 
that this is in conformity with the English practice. 

It is true that a plea in abatement or demurrer for this variance 
is not now filed, as formerly, in England ; and the reason is be- 
cause, under a rule of court, oyer of the writ is refused ; and with- 
out craving oyer this matter cannot be pleaded. 2 Wils. 394-5 ; 
I' Bos. & Pull. 646-7; 3 Bos. & Pull. 395; 7 East, 383. Nor will 
the court set aside the proceeding in respect to the variance. 
2 Wils. 393 ; 3 East, 167. But this practice has not been adopted 
by the courts of the United States, nor does it appear that any de- 
cision of the supreme court of this state has sanctioned the prac- 
tice of the circuit referred to. 

In the case of Duval v. Craig et al., 2 Wheat. 45, the supreme 
court held that variances between the writ and the declaration are 
matters pleadable in abatement only, and cannot be taken advan- 
tage of upon general demurrer to the declaration. And also in the 
case of Chirac et al. v. Reinecker, 1 1 Wheat. 280. The courts say 
variances between the writ and declaration are, in general, mat- 
ters proper for pleas in abatement, and if in any case such vari- 
ances can be taken advantage of by defendant, it is an established 
rule tiiat it can only be done upon oyer of the writ, granted in some 
proper stage of the cause. The motion to quash is overruled. 

On variance, see Cases Nos. 10, 41, 69 and 75; see also sees. 99, 134, 135, 
219-221, 389, 453 and 458. 
On variance between writ and declaration, see Case No. 10. 
On pleas in abatement, see Cases Nos. 53, 56 and 79. 
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Railroad Company v. Harris. 

Case No. 56. 

(12 Wallace, 65-86. 1870.) 

Opinion by Mr. Justice Swayne. 

Statement of Facts, — This is a writ of error to the supreme 
court of the District of Columbia. Harris sued the -Baltimore & 
Ohio Railroad Company for injuries which he received by a col- 
lision. The declaration sets out that the company is a corporation 
established by law by the name of the Baltimore & Ohio Railroad 
Company, having a legal and recognized existence within the 
limits of the District of Columbia, and exercising there their cor- 
porate rights and privileges in the making of contracts and re- 
ceiving freight and passengers for transportation upon their roads 
from the city of Washington to the Ohio river ; that at the city of 
Washington, on the 23d of October, 1864, the plaintiif, wishing 
to be transported by the company over their roads to the Ohio 
river and towards the citv of Columbus in the state of Ohio, for 
the sum of $15 paid to the company, purchased of them a ticket 
for a seat and passage in their cars, to be transported along their 
roads from the city of Washington to the Ohio river and towards 
the city of Columbus; that in pursuance of this contract he took 
his seat in one of the cars of the company ; that the company, in 
consideration of the money so paid, undertook and promised to 
transport him safely to the Ohio river ; that the company managed 
their trains so negligently and carelessly that two trains, running 
in opposite directions, came in collision near Mannington, in the 
state of Virginia, whereby the plaintiff received the injuries com- 
plained of. 

The company pleaded two pleas in abatement, (i) That the 
company waS not an inhabitant of the District of Columbia when 
the writ was served. (2) That the companv was not found in the 
District of Columbia when the writ was served. 

To the first plea Harris replied that the company was an in- 
habitant of the District of Columbia by virtue of certain acts of 
congress, the dates and titles of which are set forth, and that they 
had accepted the provisions of those acts and constructed their 
roads under them, availing themselves of the privileges thus con- 
ferred and doing business under them in the District of Columbia. 
To the second plea he replied that the company was found within 
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the District of Columbia when the writ was served, and was within 
the jurisdiction of the court by virtue of the acts of congress men- 
tioned in the first replication. The company demurred to these 
repHcations. The demurrers were overruled. The company there- 
upon filed the general issue of not guilty. The cause was tried by 
a jury and a verdict found for the plaintiff, upon which judgment 
was entered. 

Upon the trial the counsel for the company prayed the court to 
instruct the jury that upon the evidence before them the plaintiff 
was not entitled to recover. The court refused to give this in- 
struction, and the company excepted. Other exceptions appear 
by the record to have been taken, but they were not embodied in a 
bill of exceptions and we cannot therefore consider them. The 
errors insisted upon here, at the first argument of the case, were : 
The overruling of the demurrers to the replication to the pleas in 
abatement. The refusal of the court to give the instruction above 
set forth. And that the declaration is fatally defective, wherefore 
the judgment' should have been arrested and must now be re- 
versed. 

When the case was first considered by this court in conference, 
it was found that while all the judges were of opinion that the 
judgment should be affirmed, there was a difference of opinion 
upon the question whether the acts of congress and the statutes of 
Virginia relating to the company created a new and distinct cor- 
poration in the District of Columbia and in the state of Virginia 
respectively, or whether they were only enabling acts in respect 
to the corporation under the name of the "Baltimore & Ohio Rail- 
road Company," as originally created by the state of Maryland. 
Subsequently the question was ordered to stand for reargument 
and it has been reargued by the counsel on both sides. As the 
solution of this question must determine, to a large extent, the 
grounds upon which the judgment of the court is to be placed, it 
is necessary carefully to consider the subject. 

The Baltimore & Ohio Railroad Company was incorporated by 
an act of the legislature of Maryland, passed on the 28th of Feb- 
ruary, 1827. On the 8th of March following, the legislature of 
Virginia passed an act whereby, after reciting the Maryland act, 
it was declared "that the same rights and privileges shall be and 
are hereby granted to the aforesaid company within the territory 
of Virginia, and the said company shall be subject to the same 
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pains^ penalties and obligations as are imposed by said act, and the 
same rights, privileges and immunities which are reserved to the 
state of Maryland or to the citizens thereof are hereby reserved 
to the state of Virginia and her citizens." Several other statutes 
relating to the company were subsequently passed in Virginia, but 
they do not materially affect the question under consideration, and 
need not be more particularly adverted to. By an act of the legis- 
lature of Maryland, of the 22d of February, 183 1, the company 
w^as authorized to build a lateral road to the line of the District of 
Columbia. On the 2d of March, 1831, congress passed an act, 
which, after reciting, by a preamble, the original act of incorpora- 
tion, enacted "that the Baltimore & Ohio Railroad Company, in- 
corporated by the said act of the general assembly of the state of 
Maryland, shall be, and they are hereby, authorized to extend 
into and within the District of Columbia a lateral railroad." * * * 
"And the said Baltimore & Ohio Railroad Company are hereby 
authorized to exercise the same powers, rights and privileges, and 
shall be subject to the same restrictions in the construction and 
extension of the said lateral road into and within the said Dis- 
trict, as they may exercise or be subject to under or by virtue of 
the said act of incorporation in the extension and construction of 
any railroad within the state of Maryland, and shall be entitled to 
the same rights, benefits and immunities in the use of said road 
and in regard thereto as "are provided in the said charter, except 
the right to construct any lateral road or roads in said District 
from said lateral road." A number of local regulations follow, 
which are not material to be considered. A supplementary act of 
the legislature of Maryland, passed March 14, 1832, provided that 
the stock issued by the company to complete this lateral road 
"shall, united, form the capital upon which the net profits derived 
from the use of said road shall be apportioned," etc. The act of 
congress of February 26, 1834, and of March 3, 1835, are confined 
to matters of detail, and may be laid out of view. 

When the case was reargued as directed by this court, the coun- 
sel for the company admitted that the acts of congress in question 
were only enabling acts, and that they did not create a new corpo- 
ration, but they insisted that the acts of Virginia were of a differ- 
ent character, and that they worked that result. 

As regards the point under consideration we find no substan- 
tial difference. In both the original Maryland act of incorporation 
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is referred to, but neither expressly or by implication create a new 
corporation. The company was chartered to construct a road in 
Virginia as well as in Maryland. The latter could not be done 
without the consent of Virginia. That consent was given upon 
the terms which she thought proper to prescribe. With a few ex- 
ceptions, not material to the question before us, they were the same 
as to powers, privileges, obligations, restrictions and liabilities as 
those contained in the original charter. The permission was broad 
and comprehensive in its scope, but it was a license and nothing 
more. It was given to the Maryland corporation as such, and that 
body was the same in all its elements and in its identity afterwards 
as before. In its name, locality, capital stock, the election and 
power of its officers, in the mode of declaring dividends and do- 
ing all its business, its unity was unchanged. Only the sphere of 
its operations was enlarged. 

In what it does in Virginia the same principle is involved as in 
the transactions of the Georgia corporation in Alabama, which 
came under the consideration of this court in Bank of Augusta v. 
Earle, 13 Pet. 558. The distinction is that here the assent of the 
foreign authority is express, while there it was- implied. A cor- 
poration is in law, for civil purposes, deemed a person. It may 
sue and be sued, grant and receive, and do all other acts not ultra 
vires which "a natural person could do. The chief point of differ- 
ence between the natural and artificial person is that the former 
may do whatever is not forbidden by law; the latter can do only 
what is authorized by its charter. It cannot migrate, but may ex- 
ercise its authority in a foreign territory upon such conditions as 
may be prescribed by the law of the place. One of these conditions 
may be that it shall consent to be sued there. If it do business 
there it will be presumed to have assented and will be bound ac- 
cordingly. Lafayette Ins. Co. v. French, 18 How. 405. For the 
purposes of federal jurisdiction it is regarded as if it were a citi- 
zen of the state where it was created, and no averment or proof 
as to the citizenship of its members elsewhere will be perrnitted. 
There is a presumption of law which is conclusive. Louisville, etc. 
R. Co. V. Letson, 2 How. 497; Marshall v. Baltimore & Ohio R. 
Co., 16 id. 329; Ohio & Mississippi R. Co. v. Wheeler, i Black, 
297. 

We see no reason why several states cannot, by competent legis- 
lation, unite in creating the same corporation or in combining sev- 
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eral pre-existing corporations into a single One. The Philadel- 
phia, Wilmington & Baltimore Railroad Company is one of the lat- 
ter description. In the case of that company against Maryland, lo 
How. 392, Chief Justice Taney, in delivering the opinion of this 
court, said : "The plaintiff in error is a corporation composed of 
several companies, which had been previously chartered by the 
states of Maryland, Delaware and Pennsylvania, and which, by 
corresponding laws of the respective states, were united together 
and form one corporation, under the name and style of the Phila- 
delphia, Wilmington & Baltimore Railroad Company. The road 
of this corporation extends from Philadelphia to Baltimore." He 
gives the history of the legislation by which this result was pro- 
duced. No question was raised on the subject, but the opinion as- 
sumes the valid existence of the corporation thus created. The 
case was brought into this court under the twenty-fifth section 
of the judiciary act of 1789. The jurisdictional effect of the ex- 
istence of such a corporation, as regards the federal courts, is 
the same as that of a copartnership of individual citizens residing 
in different states. 

Nor do we see any reason why one state may not make a cor- 
poration of another state, as there organized and conducted, a 
corporation of its own, quo ad hoc any property within its terri- 
torial jurisdiction. That this may be done was distinctly held 
in Ohio & Mississippi R. Co. v. Wheeler, i Black, 297. It is well 
settled that corporations of one state may exercise their faculties in 
another, so far, and on such terms, and to such extent, as may be 
permitted by the latter. Blackstone Mfg. Co. v. Inhabitants, etc., 
13 Gray, 489; Bank of Augusta v. Earle, 13 Pet. 588. We hold 
that the case before us is within this latter category. The question 
is always one of legislative intent, and not of legislative power or 
legal possibility. So far as there is anything in the language of 
the court in the case of Ohio & Mississippi R. Co. v. Wheeler in 
conflict with what has been here said, it is intended to be re- 
strained and qualified by this opinion. Wewill add, however, that 
as the case appears in the report, we think the judgment of the 
court was correctly given. It was the case of an Indiana railroad 
company Ucensed by Ohio, suing a citizen of Indiana in the federal 
court of that state. 

In Baltimore & Ohio R. Co. v. Galluhue, 12 Gratt. 658, it was 

held by the court of appeals of Virginia that the company was 
17 
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suable in that state. In this we concur. We think this condition 
is clearly implied in the license, and that the company, by con- 
structing its road there, assented to it. The authority of that case 
was recognized by the court of appeals of West Virginia, in 
Goshorn v. The Supervisors, i W. Va. 308; and in Baltimore & 
Ohio R. Co. V. The Supervisors, 3 id. 319. Here the question is, 
whether the company was suable in the District of Columbia. In 
the case reported in Grattan it was said : "It would be a startling 
proposition if in all such cases citizens of Virginia and others 
should be denied all remedy in her courts, for causes of action 
arising under contracts and acts entered into or done within her 
territory, and should be turned over to the courts and laws of a 
sister state to seek redress." The same considerations apply to 
the case before us. When this suit was commenced, if the theory 
maintained by the counsel for the plaintiff in error be correct, 
however large or small the cause of action, and whether it were 
a proper one for legal or equitable cognizance, there could be no 
legal redress short of the seat of the company in another state. In 
many instances the cost of the remedy would have largely ex- 
ceeded the value of its fruits. In suits local in their character, both 
at law and in equity, there could be no relief. The result would 
be, to a large extent, immunity from all legal r.esponsibility. It is 
not to be supposed that congress intended that the important pow- 
ers and privileges granted should be followed by such results. 
But turning our attention from this view of the subject and look- 
ing at the statute alone, and reading it by its own light, we enter- 
tain no doubt that it made the company liable to suit where this 
suit was brought, in all respects as if it had been an independent 
corporation of the same locality. 

We will now consider, specifically, the several objections to the 
judgment relied upon by the plaintiffs in error. The pleas in 
abatement were bad. The demurrers reached back to the first er- 
ror in the pleadings, and judgment was properly given against the 
party who committed it. If the replications were bad, bad replica- 
tions were sufficient answers to bad pleas. But it is said the 
declaration was bad, and that the demurrers brought the defect 
in that pleading under review. The principle has no application 
where the defect is one of fonn and not of substance. Aurora City 
v. West, 7 Wall. 82. 

The alleged defect in the declaration will be considered in con- 
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nection with the error assigned relating to that subject. But if 
the court decided erroneously, the company waived the error by 
pleading over in bar. If it. were desired to bring up the judgment 
upon the pleadings for examination by this court the company 
should have stood by tlie demurrers. In the proper order of plead- 
ing, which is obligatory, a plea in bar waives all pleas and the 
right to plea in abatement. Young v. Martin, 8 Wall. 354 ; Aurora 
City V. West, 7 id. 92 ; Clearwater v. Meredith, i i(^. 42 ; i Chitty's 
PL 440, 441. 

^^ ^^ ^^ ^^ ^^ ^p ^^ ^^ ^^ ^^ 

Judgment affirmed, • 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On demurrer, see Cases Nos. 8, 24, 45, 46, 47, 50, 51, 52, 63, 69 and 72; see 
also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 452 and 521. 

On citizenship of Corporations, see Cases Nos. 25 and 79. 

On defects cured by pleading over, see Cases Noe. 40, 47, 49 and 78; see 
also sec. 141. 



CHAPTER IV. 

OF PLEAS IN BAR — PLEAS IN CONFESSION AND AVOIDANCE - 
TRAVERSES, GENERAL ISSUE, SPECIAL AND DE INJURIA. 

SECTION I. 

Of pleas in bar. 

If the defendant conceive that the declaration of the plaintiff is 
sufficient in form and substance he must reply to it. If it deny the 
cause of action as stated in the declaration it is a plea in bar* 
Pleas in bar are either by way of confession and avoidance or by 
way of traverse. Prior to the statutes of 4 Anne the defendant 
could only plead one plea to each count of the declaration. By 
that statute (1705) it was enacted : "That from and after the said 
first day of Trinity term it shall and may be lawful for any de- 
fendant or tenant in any action or suit, or for any plaintiff in re- 
plevin, in any court of record, with the leave of the same court, to 
plead as many several matters thereto, as he shall think necessary 
for his defense" (seO. 102). 



Derby v. Jacques. 

Case No. 57. 
(Circuit Court for Massachusetts: 1 Clifford, 425-439. 1860.) 

Statement of Facts. — Writ of right. The tenants pleaded the 
general issue, and for a second plea set up a former judgment 
rendered in a suit brought by the demandant and other parties 
against Samuel Jacques, father of the tenants, and Henry Hall. 
It appeared that the case was tried on an agreed statement of facts, 
and that the court found in favor of the tenants ; that subsequently 
the demandants moved to have the record altered and a nonsuit 
entered, which was refused. The demandant demurs to this plea. 

Opinion by Clifford, J. 

Three questions are raised by the demurrer for the consideration 
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of the court. But for the sake of convenience, the order in which 
they are presented in the pleadings will be reversed. They are as 
follows : I. Whether the plea is sufficient in point of form; and if 
so, then, 2. Whether the record of the former suit and judgment 
set forth in the plea is of a character to operate as a final and con- 
clusive determination of the title of the parties in the court of the 
state where it was made ; and if both of these questions are found 
in favor of the tenants, then, 3. Whether a judgment upon the 
merits rendered in this state, by a court having jurisdiction of the 
parties and the cause, in a plea of land, commenced and prosecuted 
by a writ of entry, is a bar to a writ of right subsequently prose- 
cuted between same parties, and for the same premises, in the fed- 
eral courts. 

It is insisted by the demandant that the plea is double, and there- 
fore bad in point of form, because it sets forth the proceedings in 
the court on the application of the demandant to amend the rec- 
ord, which proceedings took place subsequent to the rendition of 
the judgment, and are no part of the same. That suggestion would 
certainly have weight if those allegations of the plea were neces- 
sary to maintain the defense set up by the tenants ; and it would 
clearly be well founded, under the circumstances of this case, if 
the other matters set forth in the plea did not remain in full force 
and wholly unaffected by those allegations. But it is obvious, if 
the judgment without those proceedings is of a character to oper- 
ate as a final and conclusive determination of the title of the par- 
ties, then those proceedings are entirely immaterial to the issue of 
law raised by the demurrer; and if the judgment was not of such 
a character at the time the record of the judgment was made, still 
those proceedings are equally immaterial, because the record yet 
remains without any alteration whatever; so that the question 
whether the payment is or is not a bar to this suit, in any view that 
can be taken of the question, is wholly unaffected by those proceed- 
ings. According to the well-settled rules of pleading, therefore, 
the allegations of the plea setting forth those proceedings, which in 
themselves are entirely immaterial, may be rejected as surplusage ; 
and if the other matters set forth in the plea are well pleaded, and 
constitute a sufficient answer to the declaration, the allegations set- 
ting forth those proceedings do not vitiate the plea. Examples 
may be found where the immaterial averment is descriptive of the 
matter in controversy, or where the immaterial matter is so inter- 
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woveq with the substance of the plea that the whole allegation be- 
comes material and is subject to a traverse; but the present case 
falls within the well-known rule, that if the matter unnecessarily 
stated be wholly foreign and irrelevant to the cause, so that no al- 
legation on the subject whatever was necessary, it may be rejected 
as surplusage and need not be proved; nor will it vitiate even on 
a special demurrer." i Chit, on Plead. (12th Am. ed.) 229; 
Stephen on Plead. 423 ; Co. Litt. 303, b. 

In the second place, it is insisted by the demandant that a judg- 
ment of nonsuit is never a bar to a new suit, and that the judgment 
set forth in the plea is a judgment of nonsuit. That proposition, 
being twofold, presents two questions, which will be separately 
considered. While the tenants do not controvert the first branch 
of the proposition, they expressly deny that the judgment in ques- 
tion is one of nonsuit, or that it was so intended or understood by 
the court before whom it was rendered. Nonsuit at common law 
was a mere default or neglect of the plaintiff to pursue his remedy, 
and therefore he was allowed to begin his suit again upon payment 
of costs. 3 Black. Com., by Shars., 296. Courts of justice could 
determine nothing at common law, unless both parties were present 
in person or by their attorneys, except in cases of default. In the 
course of the pleading, therefore, if either party neglected to put 
in his declaration, plea, replication, or the like, within the times al- 
lotted by the rules of the court, the plaintiff, if the omission was 
his, was said to be nonsuit ; or if the negligence was on the side of 
the defendant, judgment was rendered against him for his default. 
Such a judgment, when rendered against the plaintiff, was only for 
the costs of the suit, and upon payment of the same he might bring 
a new action. Those rules of practice substantially obtain at the 
present time, and accordingly it has been determined by the high- 
est authority that a judgement of nonsuit, even upon an agreed 
statement of facts, cannot be pleaded in bar to a new suit, although 
it was rendered by a court of competent jurisdiction and was be- 
tween the same parties and for the same subject-matter. Homer 
V. Brown, 16 How. 354; Morgan v. Bliss, 2 Mass. 113; Knox v. 
Waldoborough, 5 Me. 185 ; Bridge v. Sumner, i Pick. 370; Wade 
V. Howard, 8 Pick. 353. These cases fully justify the first branch 
of the proposition assumed by the demandant ; but it by no means 
follows, as will presently appear, that all of the deductions at- 
tempted to be made from the admission can be sustained. Assum- 
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ing that a judgment of nonsuit is not a bar to a new action, the 
more important inquiry arises in the case, what is the true nature 
of the judgment set up in the plea? To show that it is a judgment 
of nonsuit, and nothing more, the attention of the court is drawn 
by the counsel of the demandant to the various kinds of judgment 
as known and understood at common law. He assumes, in the 
language of a learned commentator, that the judgment of the 
court is the sentence of the law, and that there can be but four 
kinds of judgment in cases of this description, i. Upon demur- 
rer, where the facts are agreed by the parties and the law is de- 
termined by the court. 2. Where the law is admitted by the parties 
and the facts are disputed, as in the case of judgments on verdicts. 
3. Where the facts and law arising thereon are admitted by the 
defendant, as in judgments by confession or default. 4. Where 
the plaintiff is convinced that the facts or the law, or both, are 
not sufficient to support his action, as in judgments on nonsuit, 
retraxit and continuance. 3 Black. Com., by Shars., 395. That 
course of remark, however, is based upon the assumption that the 
practice in the courts of Massachusetts is the same in all respects 
as the practice was at common law ; and inasmuch as a final judg- 
ment on an agreed statement of facts was unknown in the early 
jurisprudence of the parent country, so it is insisted that such an 
agreed statement cannot now be regarded as the proper founda- 
tion of such a judgment as will conclusively determine the rights 
of the parties and constitute a bar to a new suit. Much reason 
exists to suppose that such was the theory of the common law. 
General verdicts, however, were often taken subject to the opinion 
of the court on a special case stated by the counsel ; but as nothing 
appeared on the record except the general verdict, the parties 
were precluded from the benefit of a writ of error. 3 Black. Com., 
by Shars., 377. 

At one time strong doubts were entertained whether a writ of 
error would lie in the supreme court on a judgment rendered in 
the circuit court upon an agreed case. Keene v. Whittaker, 13 
Pet. 459. Those doubts, however, were soon removed when, upon 
an examination of the question, it was found that the practice of 
tlie court had been to sustain writs of error in such cases almost 
from the time of its organization. Faw v. Roberdeau, 3 Cranch, 
173; Tucker v. Oxley, 5 Cranch, 34; Shankland v. The Corpora- 
tion of Washington, S Pet. 390 ; Inglee v. Coolidge, 2 Wheat. 363 ; 
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Kennedy v. Brent, 6 Cranch, 187; Brent v. Chapman, 5 Cranch, 
358; Miller v. NichoUs, 4 Wheat. 311. Three cases have since 
been reported, in which the point has been directly adjudicated, so 
that the question may now be considered as closed. United States 
V. Eliason, 16 Pet 301 ; Stimpson v. Railroad Co., 10 How. 329 ; 
Graham v. Bayne, 18 How. 60; Suydam v. Williamson, 20 How. 
427. General usage in the courts of Massachusetts, "whereof the 
memory of man runneth not to the contrary," has sanctioned this 
mode of trial until it has become a part of the common law of the 
state. Cases are often submitted to the court in that mode, without 
any other pleading than the declaration. Issues are seldom or 
never framed in such submissions, except so far as they arise out 
of the statement of the case. When the practice commenced is not 
known, and in all probability it would be as vain as it would be 
useless to attempt to trace its origin. Four cases, at least, where 
the trial was in that mode, are reported in the first volume of the 
Massachusetts Reports. They were all conducted by eminent 
counsel, and were severally heard and decided by a learned court. 
Livermore v. Newburyport Ins. Co., i Mass. 264 ; Payson, Adm'r, 
v. Payson et al., i Mass. 284; Gordon et al. v. Pearson, i Mass. 
324; Porter v. Bussey, i I^Iass. 435. No one can read any one 
of those cases and fail to see that the practice as now known and 
universally understood was at that early period equally familiar 
to the bar and the court. From the year 1804 to the present time, 
the practice of trying causes in that mode has constantly in- 
creased, and it was never doubted, so far as appears, that a judg- 
ment rendered on such a foundation, if purporting in its terms to 
be a final judgment, was a conclusive determination of the matter 
in controversy, and as such that it might be pleaded in bar to a 
new suit between the same parties for the same cause of action. 
Maine at that period was a part of ^lassachusetts, but since the act 
of separation, her courts have adopted and sanctioned the same 
practice, which has been continued to the present time. Hubbard 
V. Cummings, i Me. 11 ; Fosdick v. Gooding et al., i Me. 30; Lin- 
coln and Kennebec Bank v. Richardson, i ^le. 79; Hallowell v. 
Gardiner, i Me. 93 ; Jewett v. The County of Somerset, i Me. 125. 
To admit that there can be a doubt upon this question would 
be to prejudice vast interests long since supposed to rest upon the 
irrepealable determinations of the courts. There is no ground for 
doubt upon the subject, any more than in respect to a judgment on 
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the verdict of a jury. Having come to this conclusion, it now be- 
comes necessary to examine the agreement under which the cause 
was submitted to the determination of the court. Such agreements 
are usually appended to the statement in the case, and in fact form 
a necessary part of it. Livemiore v. Newburyport Ins. Co., i 
Mass. 260. In the first place, the plea states that the parties ap- 
peared at a regular term of the court, and agreed to submit the 
action to the decision of the court, on the following statement 
of facts : that agreement recites the nature of the action, describes 
in general terms the land in controversy, and contains a full, state- 
ment of the evidence of title on which each party relied. By the 
terms of the agreement it was stipulated, i. That if the court 
came to the conclusion, on the facts stated, that the demandants 
have no right to any part of the demanded premises, then the de- 
mandants were to become nonsuit, and judgment was to be entered 
for the tenants. 2. On the other hand, if the court, in view of the 
facts, came to the conclusion that the title to the whole of the 
premises in question was in the demandants, then the tenants were 
to be defaulted and judgment was to be entered accordingly. 3. 
But if the circumstances were such, in the opinion of the court, that 
the tenants might have acquired title to any portion of the de- 
manded premises by adverse possession, then, although the paper 
evidence showed the title to be in the demandants, still the court 
was authorized to refer the matter to three commissioners with 
such instructions as the court might see fit to give, in order that 
the commissioners might determine to what, if any, part of the 
same premises the tenants had acquired a title by such adverse pos- 
session ; but it was expressly stipulated that the return of the com- 
missioners should be conclusive between the parties and that judg- 
ment should be entered accordingly. 

Under each of the three clauses of the agreement already cited, 
the parties themselves prescribe the judgment which the court 
should enter in the case. No discretion whatever was vested in the 
court as to the judgment to be rendered under any one of those 
three clauses of the agreement. Demandants were to be nonsuited 
under the first clause, and the tenants were to be defaulted under 
the second, and judgment was to be rendered on the return of the 
commissioners under the third clause. Nothing, therefore, can be 
plainer than the fact that the court in giving the judgment in ques- 
tion did not act under any one of those three clauses. It is not pre- 
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tended that the demandants were ever nonsuited, or that the ten- 
ants were defaulted, or that the cause was ever referred to commis- 
sioners. Were there no other clause in the agreement it would 
then be clear that the judgment v/as erroneous. Such, however, is 
not the fact, as appears from the fourth clause of the agreement, 
which provides as follows: "Or the court may make any other 
order or judgment in the case which they shall think it may re- 
quire/' Under this last clause the whole controversy was submit- 
ted to the court on the facts stated without restriction or limita- 
tion. To suppose otherw'ise would be to do violence to the language 
employed, and to make a new agreement for the parties instead of 
expounding the one they have made for themselves. It is sug- 
gested, however, that the fourth clause was intended to apply only 
to the special proceeding contemplated under the third, and that it 
should be so limited and qualified. But that suggestion cannot be 
sustained, for the reason that the third clause is as independent, 
full and complete as the first and second ; and also, for the better 
reason that it expressly provides that "the return of the commis- 
sioners shall be conclusive between the parties, and judgment be 
entered accordingly." 

Admitting this construction of the agreement to be correct, it 
then follows that it was entirely competent for the court to render 
judgment for the tenants or judgment for the demandants, accord- 
ingly as they found for the one or the other party ; and such a judg- 
ment, undoubtedly, if properly entered, would be a conclusive de- 
termination of the matter in controversy in the courts of this state. 
Assuming that the court had power to render a final judgment for 
the tenants, the next inquiry is, was the judgment which they 
rendered one of that character ? It is contended by the demandants 
that it is a judgment for costs only. No question is made as to the 
facts stated in the plea, but the argument on this point is addressed 
to the construction of the language employed by the court in giv- 
ing the judgment, and the argument is that the language so em- 
ployed, when taken in connection with the agreement under which 
the court acted, shows that the judgment is one for costs only,, 
which impliedly admits that the language is correctly recited in 
the plea. Had there been any doubt as to the correctness of that 
part of the plea which recites the judgment, it should have been 
controverted "by a proper replication. Under the admissions of the 
demurrer, it must be assumed that the judgment as recorded is a 
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judgment for the tenants in the manner and form as stated in the 
plea. Taking that for granted, I am of the opinion that the judg- 
ment is in legal effect precisely what it purports to be, — a final 
judgment for the tenants. Clearly it is not a judgment of nonsuit, 
and therefore was not rendered under the first clause of the agree- 
ment ; and it is equally clear that it could not have been rendered 
under the second clause, because it is a judgment for the tenants 
and not for the demandant. All agree that the third clause was in- 
applicable to the case, and that no such judgment as is therein con- 
templated could have been entered by the court, because the case 
was never referred to commissioners. It comes to this, then, 
either that the court acted under the fourth clause or they acted 
without authority. For the argument*s sake, however, let it be ad- 
mitted that the construction here given to the fourth clause is not 
correct and that the judgment is erroneous. Still, it is a final judg- 
ment of a court having jurisdiction of the cause and of the parties, 
and in the opinion of this court its validity cannot here be ques- 
tioned. 

Where a court has such jurisdiction, it has a right to decide 
every question that arises in the cause, and, whether the decision 
be correct or not, the judgment, until reversed, must be regarded 
as binding in every other court. Errors and irregularities, if any, 
must be corrected by some direct proceeding to set the judgment 
aside, either before the same court or in appellate court. Elliott 
V. Peirsol, i Pet. 340; Thomson v. Tolmie, 2 Pet. 168; Cook v. 
Darling, 18 Pick. 393; Granger v. Clark, 22 Me. 18; Smith v. 
Keen, 26 ^le. 423; Bannister v. Higginson, 15 Me. 73; Simms v. 
Slacum, 3 Cranch, 306; Voorhees v. Bank of United States, 10 
Pet. 478. Lastly, it is insisted by the demandant that the judgment 
set up in the plea is not a bar to this suit, because it was rendered 
in a plea of land commenced and prosecuted by a writ of entry 

Beyond question the writ of right is, in its nature, the highest 
writ in the law. It lies only for the recovery of an estate in fee 
simple, and is the last resort of a party who has been ousted of 
real property. This writ, says Judge Blackstone, lies concurrently 
with all other real actions in which an estate of fee simple may be 
recovered, and it also lies after them, being as it were an appeal to 
the mere right when judgment hath been had as to the possession 
in an inferior possessory action. 3 Black. Com., by Shars., 193; 
Jackson on Real Actions, 276 ; Stearns on Real Actions, 350. Such 
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a remedy still exists at common law, and it existed in the courts of 
Massachusetts until 1840, when it was abolished by statute. R. S. 
Mass., ch. loi, sec. 51. A writ of right was a proper remedy in the 
courts of Massachusetts, as at common law, prior to that period ; 
and it was held by the supreme court, in the case of Homer v. 
Brown, 16 How. 363, that the repeal of the statute conferring the 
remedy did not repeal it as process in the circuit court for this 
district. But the same court held, in the same case, that it was 
as process alone that it continued in the circuit court for this dis- 
trict, and that the action was subject to the limitation prescribed 
bv the state law as to the time within which such a remedy mav be 
prosecuted. Writs of rights were abolished in Massachusetts be- 
fore the rendition of the judgment set up in the plea of the tenants. 
When that judgment was rendered, therefore, the writ of entry 
was the highest writ known to the law of the state, and the judg- 
ment in question conclusively settled the title of the parties under 
the law of the state, so that the question here presented is not one 
respecting the form of the remedy, but presents the inquiry whether 
there can be one rule of property in the courts of the state, and an- 
other and a different rule touching the same subject-matter in the 
circuit court for the district. By the thirty-fourth section of the 
judiciary act, it is provided that the laws of the several states, ex- 
cept in certain cases not material to the present inquiry, shall be 
regarded as rules of decision in the courts of the United States in 
cases where they apply. 

Repeated decisions of the supreme court have established the 
doctrine that the federal courts adopt the local law of real prop- 
erty as ascertained by the decisions of the state courts, whether 
those decisions are grounded on the construction of the statutes of 
the state, or form a part of the unwritten law of the state, which 
has become a fixed rule of property, Jackson v. Chew, 12 Wheat. 
153; Henderson v. Griffin, 5 Pet. 151; Daly v. James, 8 Wheat. 
495 ; Lane v. Vick, 3 How. 464. While, therefore, a writ of right 
may still be maintained in the circuit court for this district, the 
common-law rule that a final judgment in a writ of entry is not a 
bar to such a suit is no longer here in force ; certainly not, if such 
judgment was recovered in the state court since the writ of right 
was abolished by the statute of the state. To regard the writ of 
right in the circuit court of the district as still overriding a final 
judgment recovered on a writ of entry in the state court, would 
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present the anomaly of one rule of property in the state courts, 
and another and a different rule in the circuit court in respect to 
the same subject-matter. Infinite mischief would ensue from such 
a contrariety in the rules of property in the respective jurisdictions, 
and it was to prevent such a state of things that the thirty-fourth 
section of the judiciary act was passed. That section does not ap- 
ply to process ; it merely furnishes a rule of decision, and was not 
intended to regulate the remedy. M'Keen v. Delancy, 5 Cranch, 
22 ; Wayman v. Southard, 10 Wheat, i ; Pope v. Wendell, 9 
Cranch, 87 ; Mut. Ass. Society v. Watts, i Wheat. 279 ; Shipp v. 
Miller, 2 Wheat. 316; Thatcher v. Powell, 6 Wheat. 119; M'Cluny 
V. Sullivan, 3 Pet. 270 ; Green v. Neal, 6 Pet. 291. In view of the 
whole case I am of the opinion that the plea of the tenants is suffi- 
cient, and constitutes a bar to the present suit. Demurrer over- 
ruled. Plea adjudged sufficient. 

On Burplusage, see Cases Nos. 27 and 68; see also sec. 248. 



Mills v. Duryee. 

Case No. 58. 

7 Cranch, 481, 487. 1813.) 

Error to the Circuit Court for the District of Columbia. 
Opinion by Mr. Justice Story. 

Statement of Facts. — The question in this case is whether nil 
debet is a good plea to an action of debt brought in the courts of 
this district on a judgment rendered in a court of record of the 
state of New York, one of the United States. 

The decision of this question depends altogether upon the con- 
struction of the constitution and laws of the United States. By 
the constitution it is declared that "full faith and credit shall be 
given in each state to the public acts, records and judicial proceed- 
ings of every other state ; and the congress may, by general laws, 
prescribe the manner in which such acts, records and proceedings 
shall be proved, and the effect thereof." 

By the act of May 26, 1790 (i Stats, at Large, 122), chapter 
II, congress provided for the mode of authenticating the records 
and judicial proceedings of the state courts, and then further de- 
clared that "the records and judicial proceeding, authenticated as 
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aforesaid, shall have such faith and credit given to them in every 
court within the United States as they have by law or usage in the 
courts of the state from whence the said records are or shall be 
taken." 

It is argued that this act provides only for the admission of such 
records as evidence, but does not declare the effect of such evidence 
when admitted. This argument cannot be supported. The act de- 
clares that the record duly authenticated shall have such faith and 
credit as it has in the state court from whence it is taken. If in 
such court it has the faith and credit of evidence of the highest 
nature, namely, record evidence, it must have the same faith and 
credit in every other court. Congress have therefore declared the 
effect of the record by declaring what faith and credit shall be 
given to it. 

It remains only then to inquire in every case what is the effect 
of a judgment in the state where it is rendered. In the present 
case the defendant had full notice of the suit, for he was arrested 
and gave bail, and it is beyond all doubt that the judgment of the 
supreme court of New York was conclusive upon the parties in 
that state. It must, therefore, be conclusive here also. 

But it is said that, admitting that the judgment is conclusive, 
still nil debet was a good plea ; and nul 4iel record could not be 
pleaded, because the record was of another state, and could not be 
inspected or transmitted by certiorari Whatever may be the 
validity of the plea of nil debet after verdict, it cannot be sustained 
in this case. The pleadings in an action are governed by the dig- 
nity of the instrument on which it is founded. If it be a record, 
conclusive between the parties, it cannot be denied but by the plea 
of nul tiel record; and when congress gave the effect of a record 
to the judgment it gave all the collateral consequences. There 
is no difficulty in the proof. It may be proved in the manner pre- 
scribed by the act, and such proof is of as high a nature as an in- 
spection by the court of its own accord, or as an exemplification 
would be in any other court of the same state. Had this judgment 
been sued in any other court of New York, there is no doubt that 
nil debet would have been an inadmissible plea. Yet the same ob- 
jection might be urged that the record could not be inspected. 
The law, however, is undoubted that an exemplification would in 
such case be decisive. The original need not be produced. 

Another objection is that the act cannot have the effect Con- 



UNITED STATES V. DAIR. 271 

tended for, because it does not enable the courts of another state 
to issue executions directly on the original judgment. This objec- 
tion, if it were valid, would equally apply to every other court of 
the same state where the judgment wds rendered. But it has no 
foundation. The right of a court to issue execution depends upon 
its own powers and organization. Its judgments may be complete 
and perfect and have full effect, independent of the right to issue 
execution. 

The last objection is that the act does not apply to courts of this 
District. The words of the act afford a decisive answer, for they 
extend to "every court within the United States." Were the con- 
struction contended for by the plaintiff in error to prevail, that 
judgments of the state courts ought to be considered prima facie 
evidence only, tliis clause in the constitution would be utterly un- 
important and illusory. The common law would give such judg- 
ments precisely the same effect. It is manifest, however, that the 
constitution contemplated a power in congress to give a conclusive 
effect to such judgments. And we can perceive no rational inter- 
pretation of the act of congress, unless it declares a judgment con- 
clusive when a court of the particular state where it is rendered 
would pronounce the same decision. 

On the whole the opinion of a majority of the court is that the 
judgment be affirmed, with costs. 

Mr. Justice Johnson dissented. 

On foreign judgments, see Cases Nos. 9, 15, 39 and 73. 



United States v. Dair. 

Case No. 59. 

(District Court for Indiana: 4 Bissell, 280-283. 1869.) 

Opinion by McDonald, J. 

Statement of Facts, — Debt on a penal bond against the principal 
and his sureties. The condition of the bond is that Jonathan M. 
Dair, the principal, a distiller, should, in all respects, comply with 
the requirements of the law in relation to distilled spirits. The 
breach laid is that Dair unlawfully removed from his distillery 
eight thousand two hundred and fifty gallons of distilled spirits 
otherwise than into a bonded warehouse. Dair and his sureties. 
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William F. Davison and Abraham Briggs, all plead separately. 
And the government demurs to all the pleas except two pleas of 
general non est factum filed by the sureties. 

Dair files but one plea. It seems to be intended as a traverse of 
the breach of the condition of the bond charged in the declaration. 
It is substantially as follows : That it is untrue that he removed 
eight thousand two hundred and fifty gallons of distilled spirits 
from his distillery otherwise than into a bonded warehouse ; that it 
is untrue, as is alleged in the declaration, that there is due to the 
plaintiff $16,500 for taxes unpaid upon spirits distilled by Dair; 
but that, on the contrary, the number of gallons of distilled spirits 
unlawfully removed by him is less than is stated in the declaration, 
and the amount of taxes unpaid on spirits unlawfully removed by 
him is less than that stated in the declaration. 

This plea is so obviously and outrageously bad that it deserves 
no consideration by the court. It looks very much like a sham 
plea. The demurrer to it is sustained ; and an interlocutory judg- 
ment on it against Dair will be rendered. 

Davison, one of the sureties, has filed three .pleas — a general 
plea of non est factum and two special pleas of non est factum. 
To the two last there are demurrers. The first of these special 
pleas pf non est factum avers that Davison signed the bond when 
it was in blank as to the names of the other obligors ; that he signed 
it at the request of one William F. Sanks, on his assurance that it 
should be executed by one James Dair before it should be delivered 
to the obligee; that said James Dair never executed it; and that 
Davison never would have signed it but on condition that said 
James Dair should also sign it. 

This is an attempt to show that, as to Davison, the instrument is 
a mere escrow. But this it fails to do. To make the instrument 
such the plea ought to have averred that the supposed bond was de- 
livered to some third person to be delivered to the obligee only 
on the performance of the condition pleaded. For want of such 
averment the plea is bad and the demurrer to it is sustained. 

The second special plea of non est factum filed by Davison is like 
the first, except that it adds that "said supposed writing," after he 
signed it, "was left with William F. Sanks as an escrow, to be de- 
livered by him to the plaintiflF's agent in case the same was so after- 
wards executed by James Dair, and not otherwise." 

This is a good plea to show that, as to Davison, the supposed 
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bond is a mere escrow and not his deed. It shows a signing and 
delivery to a stranger, to be delivered to the obligee only on the 
performance of a condition precede^jt, which it avers was never 
performed. If the facts thus pleaded are true, it is certain that the 
instrument sued on is not the deed of the defendant Davison. De- 
murrer overruled. 

The defendant Briggs has filed four pleas, to the second, third 
and fourth of which there are demurrers. The second of these 
pleas is substantially the same as the plea of the principal obligor, 
Jonathan M. Dair, which we have already considered. And for the 
same reason on which that plea is held bad the demurrer to this is 
sustained. The third and fourth pleas of Briggs are copies of the 
second and third pleas of Davison, already discussed, and the rul- 
ing on them must be the same. The demurrer to the third plea of 
Briggs is therefore sustained, and the demurrer to his fourth plea 
is overruled. 

On the qualities of a traverse, see Cases Noe. 14, 28^ 33, 38, 60, 63, 64, 65, 
66 and 68; see also sees. 144-165. 



Matthews v. Matthews. 

Case No. 60. 

(arcuit Court for Massachusetts: 2 Curtis, 105-119. 1854.) 

Opinion by Curtis, J. 

This is an action of debt upon awards, set out in four counts in 
the declaration. 

There are four counts in this declaration purporting to be four 
distinct causes of action, and the second plea is pleaded to all. It 
begins in bar of the action. Yet its subject-matter can answer only 
one count. It avers that "the instrument referred to by the plaint- 
iff and set forth in his writ as an award between these parties, and 
alleged to have been made and published on the 30th day of Sep- 
tember last, was not made," etc. There are three such instruments 
declared on. The plea, if good, can answer but one of them, and 
there is no means of knowing which one it is intended to answer. 
For both these reasons the plea is tad. First, because it is pleaded 
to the whole declaration, when it contains an answer to only, one 
count; second, because it is impossible to decide which of these 
counts it was intended to answer. This is not the only defect in 
18 
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the plea. As already stated, there are four counts in the declara- 
tion. In three of them an award founded on an instrument of sub- 
mission is declared on. In. the other count no instrument of sub- 
mission is referred to. The plea relies on a revocation of an instru- 
ment of submission as a bar to the action. Manifestly it cannot bar 
the count in which no such instrument is mentioned, and which is 
in no way dependent on it, and as the plea is to all the counts and 
fails to answer one of them, it is bad on demurrer. 

The sixth plea denies what the plaintiff would be obliged to 
prove under the general issue, and consequently is bad for that 
cause, which has been specially assigned in the demurrer taken to 
it. 3 Barb. T. C. R. 56 ; Watson on Arb. 208. 

Without making any serious effort to support these pleas, the 
defendant insists that it will appear that the declaration is also 
bad. 

It was objected to the first count that, though it shows a special 
agreement in the submission to perform the orders and awards of 
the referees as the same should from time to time be made known 
to the parties, it is not averred that notice was given to the de- 
fendant of the award therein declared on. Ordinarily, notice by 
the plaintiff to the defendant, of an award, is not necessary to be 
averred or proved, because the first lies as much in the knowledge 
of the defendants as of the plaintiff. 2 Saund. 62, note 4; Child 
V. Harden, 2 Bulst. 144. But where, as in this case, it is specially 
provided that notice of the award shall be given to the parties, it is 
no award until such notice is given. Ibid. It should appear in this 
count, by some sufficient averment, that notice was given to the de- 
fendant of the award declared on. The count avers that the award 
w-as duly made and published. The word "duly" would not of it- 
self be sufficient to supply the want of a substantive allegation of 
a fact necessary to the validity of the award. Everard v. Patter- 
son, 2 Marsh. 308 ; S. C, 6 Taunton, 625. But "duly published" 
is an averment that the kind of publication required by the submis- 
sion was made. For publication is made by notice from the arbi- 
trator to the parties that his award is in readiness and can be known 
to them if they choose to know it ; this amounts to notice and publi- 
cation of the award, and such a publication satisfies a requirement 
in a submission that notice of the award shall be given to the 
parties. McArthur v. Campbell, 5 B. & Ad. 518; Musselbrook v. 
Dunkin, 9 Bing. 605. 



MArrHEWS V. MATTHEWS. 275 

This objection to the first count is, therefore, not sustained. 

It is further objected to the first and fourth counts that the ac- 
tion of debt will not lie for two sums distinctly awarded, the one 
for damages and the other for costs. This is not tenable. Every 
action of debt on a judgment is open to the same objection, for 
judgments are for one sum assessed as damages, or awarded as 
the debt, and another for costs. There is a technical defect in these 
counts in the declaration, that they do not add the two amounts to- 
gether, and go for the sum of both as a sum single ; but I do not 
consider this to be bad on general demurrer. It is also urged that 
these counts show that the award was of a sum of money "among 
other things." But it does not appear that any of these "other 
things" were awarded to the plaintiff, and so it is not a valid ob- 
jection to an action of debt. The objections which have been made 
to the first and fourth counts are not sustained. 

The second count alleges an award that, upon the payment by 
the defendant to the plaintiff of a sum of money and the delivery 
of a release, the plaintiff was to deliver a release to the defendant ; 
and, without an averment that the plaintiff was ready or willing or 
offered to deliver his release, it goes for the recovery of the money. 
I am of opinion that a readiness by the plaintiff to release, and 
notice to the defendant of such a readiness, were necessary to be 
averred. Taking the statements in the declaration to be true, the 
acts of the parties were to be concurrent, and an action cannot be 
sustained by either without averring and proving a readiness on 
his part to perform and notice thereof, or something sufficient to 
dispense therewith, i Chitty's PI. 359. For this cause I hold the 
second count bad in substance. 

Whether an action of debt will lie for a sum money, where that, 
together with a release, was awarded, I do not determine. See i 
Saund. 201, a, n. i ; Cro. Car. 137 ; 12 Mod. 84. The second count 
having been held bad for another cause, and that count alone 
showing an award of releases, it is not necessary to decide that 

question. 

I consider the third count good. It is very general, but I be- 
lieve it contains all that is necessary. It shows certain differences 
existing between the parties, a submission of them to referees 
named, and an award, upon those differences, of a sum of money 
to the plaintiff, pursuant to the submission. This may be a good 
title ; and as it is confessed by the demurrer, it is sufficient. Hav- 
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ing thus held all the. counts, except the second, good, it remains 
to consider the eleventh plea and the replications thereto. 

(Only so much of this case is reported as relates to common-law 
pleading.) 

On demurrer, see Cases Nos. 8, 24, 46, 46, 47, 50, 51, 56, 63, 69 and 72; see 
also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 462 and 62 U 
On the action of debt, see Case No. 6. 



City of East St. Louis v. Flannigen et al. 

Case No. 61. 
(34 111. App. 596. 1890.) 

Appeal from the Circuit Court of St. Clair County ; the Hon. 
William H. Snyder, Judge, presiding. 

Reeves, J. The City of East St. Louis brought this suit against 
Alexander Flannigen and the other appellees, on his bond as 
treasurer of said city. The declaration avers the appointment of 
Flannigen as treasurer, on the 20th day of April, i886, and the ex- 
ecution of the bond sued on. The declaration sets forth the 
ordinance of said city defining the duties of the treasurer, and al- 
leges that on the 31st day of August, 1886, the city council passed 
its annual appropriation ordinance, by which the sum of $113,056 
was appropriated to be applied as follows: — (here is set forth 
specifically the purposes for which the money was to be used.) 

On the 14th day of September, 1886, the city council passed an 
ordinance for the annual tax levy of $64,129, which amount was 
declared to be to defray the expenses of said city for the year 1886, 
as provided by the appropriation ordinance for the fiscal year be- 
ginning July I, 1886, as follows, to wit : (here is set forth the par- 
ticular purposes for which the levy was to be made ; the amounts 
aggregating $64,129, being the amount necessary to be raised by 
taxation after deducting cash on hand and revenue from other 
sources.) 

The declaration further avers that there came into the hands of 
the said Flannigen, as treasurer of the funds belonging to fiscal 
year 1885, the sum of $28,494.74, and afterwards at divers times 
between July i, 1886, and April 14, 1887, there came into his hands 
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of the funds of said city for the fiscal year 1886, the following 

sums, to wit : 

From licenses $60,000.00 

From tax levy 15,498.40 

From Mayor Joyce 30.00 

Total $75,528.40 

All of which, except the sum of $20,000, came into his hands 
after the adoption of the appropriation ordinance aforesaid, and 
was subject to the classification and distribution by said ordinance 
provided, and that it was the duty of said treasurer to so classify 
and distribute the same. The declaration further avers that dur- 
ing each of the years 1885 and 1886, the city of East St. Louis 
was indebted beyond the constitutional limit of five per cent, of 
the assessed value of all the taxable property within said city, 
and said city was required by law to devote the revenues of each 
fiscal year to the expenditures of that year, and that during each 
of the fiscal years 1885 and 1886 warrants were issued by au- 
thority of the city council on claims accruing during said years 
respectively, against each of the several funds in said appropriation 
ordinance designated to the full amount thereof, and so plaintiff 
avers the said treasurer could not legally pay out the moneys com- 
ing into his hands for the fiscal year 1886, upon warrants drawn 
against the funds of previous fiscal years. It then set forth that 
during the fiscal year 1886, there were warrants duly authorized by 
the city council and duly issued against the said several funds of 
the revenue of 1886, which were issued during the tenn of office of 
said Flannigen, and of which he, as treasurer, had notice, and 
which are still outstanding and unpaid, to the amount of $32,000, 
and that said Flannigen received and held funds subject to the pay- 
ment of said warrants, sufficient to pay them and all other like war- 
rants, but that Flannigen neglected and refused to pay said war- 
rants or to turn over the funds applicable to their payment to his 
successor in office. 

Four breaches were assigned : 

First, that flannigen did not classify and distribute the moneys 
coming into his hands as treasurer for the fiscal year 1886, as re- 
quired by the appropriation and tax levy ordinances, whereby the 
city suffered $5,000 damages. 

Second, that Flannigen did not pay over to his siiccessor the 
moneys remaining in his hands at the expiration of his term of 
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office, and wrongfully converted same to his own use, to the 
damage of the city in the sum of $25,000. 

Third, that said Flannigen, out of the moneys received by him 
as treasurer, wrongfully misappropriated and paid out as follows : 
On orders drawn against tax levies of prior fiscal years 1880, 1881, 
1882, 1883 and 1884, the sum of $20,000, the same not being a 
charge against the funds in his hands nor a charge against said 
city, for the reason that said city was indebted beyond the consti- 
tutional limit, whereby the city suffered $20,000 damage. 

Fourth, that Flannigen, out of the moneys so received by him 
for the fiscal year 1886, wrongfully paid out and misappropriated 
and paid out in the month of March, 1887, on a judgment ren- 
dered against that city in 1878, the sum of $2,775.88, and also out 
of the street and alley fund for 1886 paid to one H. D. O'Brien on 
an order drawn against the printing fund, the sum of $4,294.42 
which order the said Flannigen well knew was fraudulent, illegal 
and void for the reason that said order was not signed by the 
mayor, the mayor having refused to sign it, the same being for a 
supposed service rendered the Bowman government more than 
seven years prior to its payment, and that in fact no service was 
ever rendered by said O'Brien for said city, and that Flannigen 
paid other judgments and claims out of the funds of the fiscal year 
1886 which were not a charge against said funds and could not 
legally be paid out of the funds of the year 1886, amounting in all 
to the sum of $10,000, whereby the plaintiff suffered $10,000 dam- 
age. 

Nineteen pleas were filed by defendants. The 1st, 2d, 3d and 
4th were to the first breach ; the 5th, 6th and 7th were to the second 
breach ; the 8th, 9th, loth, nth and 12th were to the third breach ; 
the 13th, 14th and 15th were to the fourth breach; the i6th, 17th 
and i8th to the declaration, and the 19th plea to the third and 
fourth breaches. 

To the 1st, 6th, 8th, 9th, loth, nth, 13th, 14th, i6th, 17th and 
19th pleas a demurrer was interposed and to the remaining pleas 
replications were filed. The demurrer to the pleas named was over- 
ruled, and the plaintjff stood by its demurrer, and as the i6th and 
17th pleas purported to answer the whole declaration there was 
judgment on demurrer for defendants, from which this appeal is 
prosecuted. The errors assigned are that the circuit court erred in 
overruling the demurrer to pleas, in rendering judgment for de- 
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fendants, and in not sustaining demurrer to pleas. So it will be 
seen that the question presented for our consideration is whether 
the court properly overruled the demurrer to the several pleas 
named above. The first plea is to the first breach hereinbefore set 
forth, and is in substance that the defendant Flannigen as treas- 
urer, on the 13th « day of April, 1887, made full and complete re- 
port and submitted same to city council, showing the moneys re- 
ceived by him as such treasurer and the disbursement thereof, and 
the city council, with full knowledge of all the facts, then and there 
approved said report and confirmed and ratified the disbursements 
made by him as treasurer, and then and there approved of the man- 
ner in which said Flannigen had kept the account of said city, and 
this the defendants are ready to verify, etc. It would seem, if this 
plea can be sustained at all it must be a plea of estoppel. 

A plea in estoppel neither denies the allegations of the opposite 
party as in a plea of traverse, nor admits them as in a plea in con- 
fession and avoidance, but alleges some new matter which pre- 
cludes the opposite party from making the allegations contained 
in his declaration. Steph. PI. 219, 220; Gould, PI. 39 to 42. This 
plea is recognized as a distinct plea to the action, and is not, tech- 
nically speaking, a plea in bar, which must either deny or admit 
and avoid the allegations of the declaration (i Chitty, 551) ; but 
as it is a plea to the action it is usually spoken of as a plea in bar. 
Without denying any of the facts alleged in the breach, it avers 
that with full knowledge of all the facts as to the manner in which 
Flannigen kept his books as treasurer and as to how he had paid 
out the moneys referred to in this breach, the city council ap- 
proved and ratified what had been done, and the legal principle 
underlying the defense claimed is, that with such full knowledge 
of all facts the city, by its council, ratified and approved what had 
been done and is now estopped from alleging that these payments 
were not properly and legally made. As a plea of estoppel it is 
defective in form and substance. This plea, without confessing or 
denying the matter of fact adversely alleged, relies merely on some 
matter of estoppel as ground for excluding the opposite party 
from the allegation of fact. Like pleadings in abatement this plea 
has a formal commencement and conclusion to mark its special 
character and quality and to distinguish it from an ordinary plea 
in bar. Stephen on Pleading, 219 and 220. It would seem, at 
common law, this defect for want of formal commencement and 
conclusion of the plea could be reached by a general demurrer, 
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and this rule was not changed until the Statute of 4 and 5 Anne, 
which is not in force in this state. 

But if we concede that under our statute and practice this defect 
could only be reached by special demurrer, there is another defect 
in this plea which may be reached by general demurrer. It is a 
necessary averment in a plea of estoppel, that the new matter in 
the plea shall be relied on as estoppel and so pleaded. Co. Litt. 
303 b, Com. Dig., Pleader, E. 31 ; Estoppel E. ; i Saund. 325 a, 
note (4) ; Shelly v. Wright, Willis, 13; Steph. PI. (2d ed.) 443. 
As has been seen, this is not a plea of discharge, for that is a plea 
of confession and avoidance. 

The fifth plea is to the second breach and is in substance as fol- 
lows : Sets forth report by defendant Flannigen as treasurer, to the 
city council, of moneys received and disbursed by him for the city, 
and the council approved the report and he paid over the balance 
shown by the report to his successor. It is difficult to see upon 
what principle this plea could be held a sufficient answer to the 
second breach, the serious charge in which is that the defendant 
had converted $25,000 of city funds to his own use, and the de- 
murrer to it should have been sustained. 

The eighth plea is to the third breach and in substance is as fol- 
lows: The defendants say said orders or warrants were paid by 
direction of the city council. What was said of the first plea, 
which was to the first breach assigned, is applicable to this plea. 
It could only be available as a plea of estoppel. The plea does not 
deny the allegation of the breach, that these orders were wrong- 
fully and illegally paid. The plea in law, if it has any force, is that 
plaintiff directed these orders to be paid by its treasurer, and now 
it is estopped from alleging that such payments were illegal. But 
as we have seen it is defective as a plea of estoppel. For the same 
reason the demurrer should have been sustained to the 9th, loth, 
nth, 13th, 14th and i6th pleas. The 17th plea purports to answer 
the whole declaration, but simply avers that he paid over the bal- 
ance in his hands to his successor and did not convert to his own 
use any money of the city. It would have been a good plea to the 
second breach, but it did not answer the whole declaration and the 
demurrer to it should have been sustained. 

Ret'crscd and remanded, 

(Only so much of the case is reported as relates to pleading.) 

On plea of estoppel, see Case No. 57. 
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SECTION 2. 
Pleas in confession and avoidance. 

Pleas by way of confession and avoidance, sometimes called af- 
firmative pleas, are of two classes, each confessing or admitting 
the facts alleged in the declaration and setting up other facts 
(a) occurring before or contemporaneously with those alleged 
as the cause of action, called "in excuse ;" or (b) facts which have 
occurred subsequent to those alleged, called "in discharge." These 
new facts* are always affirmative in their nature, hence such a 
pleading should always conclude with a verification. 

Formerly in pleas of this kind a direct confession must have 
been made, but at the present time they simply state the facts 
which constitute the avoidance. It might be further said that a 
plea in excuse shows that while the facts in the previous pleading 
are true, still, when taken in conjunction with the facts in the plea, 
no cause of action ever existed. While the plea in discharge shows 
that a cause of action has existed, yet subsequent facts have "de- 
feated that right.- The division by way of excuse and by way of 
discharge does not extend further than the plea (sec. 102). 

A quality of all such pleadings is that they must give color, 
which is of two kinds, either express or implied. The latter is 
that quality which every pleading of this nature has; in other 
words, it is the admission as true of the facts stated in the previ- 
ous pleading. Express color is used where the party cannot make 
a distinct admission of the title claimed by his adversary or he 
would be out of court; but, in order that the merits of the case 
might be shown, a fiction is used which gives to the plaintiff a 
colorable or apparent right ; this must be such a right as, if true, 
would maintain the action, but it must be only colorable (sees. 102, 

164). . 

Bean v. Beckwith. 

Case No. 62. 
( 18 Wallace, 510^16. 1873. ) 

Certificate of Division from U. S. Circuit Court, District of Ver- 
mont. 

Statement of Facts. — Bean sued Beckwith and Henry for as- 
sault and battery and false imprisonment, alleging that they kept 



282 PLEAS IN CONFESSION AJJD AVOIDANCE. 

him in prison for over seven months. They pleaded generally that 
being military officers, acting in the course of their duty as such,, 
they had arrested Bean, who was charged with having been guilty 
of disloyal practices in enticing soldiers to desert from the army of 
the United States. The plea further alleged that the defendants, 
in so arresting plaintiff, acted under the authority and by order of 
the president of the United States, whose orders, as commander- 
in-chief, etc., they were bound to obey. Plaintiff demurred to both 
the pleas, there being two of them to the above effect, and the cir- 
cuit court, being divided in opinion as to their sufficiency, certified 
that fact to this court according to law. 

Opinion by Mr. Justice Field. 

There is no averment in the pleas that at the time the plaintiff 
was arrested any rebellion existed in the state of Vermont against 
the laws or government of the United States ; or that any military 
operations were, being carried on within its limits ; or that the 
courts of justice were no.t open thpr<* and in full and undisturbed 
exercise of their regular jurisdiction ; or that the plaintiff was in 
the military service of the United States, or in any way connected 
with that service. 

Nor is there any averment in the pleas as to the manner in 
which, or the parties by whom, the charges of disloyal practices 
were made. It is not alleged that they were stated in writing or 
supported by oath. 

Nor do the pleas, while asserting that the acts which are the sub- 
ject of complaint were done under the authority and by the order 
of the president, set forth any order, general or special, of the pres- 
ident directing or approving of the acts in question. 

For this last omission all the judges are agreed, without ex- 
pressing any opinion upon the other omissions, that the pleas are 
defective and insufficient. It is an old rule of pleading, which, in 
the modern progress of simplifying pleadings, has not lost its 
virtue, that whenever one justifies in a special plea an act which 
in itself constitutes at common law a wrong upon the process, 
order or authority of another, he must set forth substantially and 
in a traversable form the process, order or authority relied upon, 
and that no mere averment of its legal effect, without other state- 
ment, will answer. In other words, if a defendant has cause of 
justification for an alleged trespass and undertakes to plead it, he 
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must set it forth in its essential particulars, so that the plaintiff 
may be apprised of its nature and take issue upon it if he desires, 
and so that the court may be able to judge of its sufficiency. 

The defendants intended by their pleas to rest the justification of 
their conduct upon the provisions of the act of March 3, 1863, en- 
titled "An act relating tp habeas corpus, and regulating judicial 
proceedings in certain cases" (-12 Stat, at Large, 756, § 4), and 
of the act of March 2, 1867, entitled "An act to declare valid and 
conclusive certain proclamations of the president, and acts done in 
pursuance thereof or of his orders, in the suppression of the late 
rebellion against the United States." 14 id. 432. 

These statutes were enacted, among other things, to protect par- 
ties from liability to prosecution for acts done in the arrest and 
imprisonment of persons during the existence of the rebellion, 
under orders or proclamations of the president, or by his authority 
or approval, who were charged with participation in the rebellion, 
or as aiders or abettors, or as being guilty of disloyal practices in 
aid thereof, or any violation of the usages or the laws of war. As- 
suming for this case that these statutes are not liable to any con- 
stitutional objection, they do not change the rules of pleading, 
when the defense is set up in a special plea, or dispense with the 
exhibition of the order or authority upon which a party relies. 
Nor do they cover all acts done by officers in the military service 
of the United States simply because they are acting under the gen- 
eral authority of the president as commander-in-chief of the 
armies of the United States. They only cover acts done under 
order or proclamations issued by him or under his authority ; and 
there is no difficulty in the defendants setting forth such orders 
or proclamations, whether general or special, if any were made, 
which applied to their case. 

The views thus expressed render it unnecessary to consider any 
other objections taken by the plaintiff to the pleas before us The 
questions certified must be answered in the negative, and the 
cause remanded for further proceedings. 

(Only so much of this case is reported as relates to common- 
law pleading.) 
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United States v. Girault. 

Case No. 63. 
(11 Howard, 22-23. 1850.) 

Opinion by Mr. Justice Nelson. 

Statement of Facts. — This is a writ of error to the district court 
held in and for the northern district of Mississippi. The action 
was brought on the official bond of Girault, a receiver of the public 
money, against him and his sureties. The bond is dated the 8th of 
July, 1838, and conditioned that he shall faithfully execute and dis- 
charge the duties of the office of receiver. The breach assigned 
is, that on the 2d of June the said Girault had received a large 
amount of the public moneys, to wit, the sum of $8,952.37, which 
he had neglected and refused to pay over to the government. 

All the defendants were personally served with process. The 
sureties appeared and pleaded : 

1. That after the making of the bond in the declaration men- 
tioned, and before the commencement of the suit, to wit, on the 
25th of September, 1840, a certain other official bond was given 
by Girault and others to the plaintiffs, describing it, which they 
accepted in full discharge and satisfaction of the first one. 

2. That on the 2d of June, 1840, and on divers days before that 
day, the said Girault gave receipts as receiver for moneys paid on 
the entry of certain lands therein specified, and returned the same 
to the treasury department, to the amount of $10,000, and of which 
the amount in the declaration mentioned was part and parcel. And 
that neither the $io,ooo» nor any part thereof, was paid to or re- 
ceived bv him, the said Girault. 

3. The same as the second, except that the receipts given were 
for several parcels of land entered by Girault for his own use. 

4. That no public moneys of the United States came to the 
hands of Girault, as receiver, after the execution of the bond, nor 
were there any received by him, for which the defendants were 
accountable by virtue of said bond, prior to the execution of the 
same, remaining in his hands as such receiver at the time of the 
execution, or at any time afterwards, which had not l^een paid over 
and accounted for according to law before the commencement of 
the suit. 

To these several pleas the plaintiffs put in a general demurrer, 
to which there was a joinder. The court gave judgment for the 
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plaintiffs on the first plea : and for the defendants on the second, 
third and fourth. Upon which the plaintiffs bring error. 

The first plea is not before us, as judgment was rendered for 
the plaintiffs. It is undoubtedly bad, as the new bond could be no 
satisfaction for the damages that had accrued for the breach of 
the condition of the old one. Lovelace v. Crocket, Hob. 68 ; Bac. 
Abr., tit. Pleas, 2, 289. 

The second and third pleas are also bad, and the court below 
erred in giving judgment for the defendants upon them. They are 
pleas, not to the declaration or breach charged, but to the evidence 
upon which it is assumed the plaintiffs will rely at the trial to 
maintain the action. The breach is general, that the defendant 
Girault has in his possession $8,952.37 of the public moneys which 
he neglects and refuses to pay over. 

The defendants answer that the evidence which the receiver has 
furnished the plaintiffs of this indebtedness is false and fabricated ; 
and that no part of the sum in question was ever collected or re- 
ceived by him ; thereby placing the defense upon the assumption 
of a fact or facts which may or may not be material in the case, 
and upon which the plaintiffs may or may not rely in making out 
the indebtedness. A defendant has no right to anticipate or under- 
take to control by his pleadings the nature or character of the 
proof upon which his adversary may think proper to rely in sup- 
port of his cause of action, nor to ground his defense upon any 
such proofs. He must deal with the facts as they are set forth in 
the declaration ; and not with the supposed or presumed evidence 
of them. 

If the defendants are right in the principle sought to be main- 
tained in their second and third pleas, a denial of any public 
moneys being in the hands of the receiver for which they were 
liable within the condition of their bond would have answered all 
their purposes. For if the plaintiffs possess no other evidence of 
their liability than that of the fabricated receipts, and the sureties 
are not responsible for the moneys thus acknowledged, nor es- 
topped from controverting them, a plea to the effect above stated 
would have enabled them to present that defense. 

The principle, however, upon which these pleas are founded, is 
as indefensible as the rule of pleading adopted for the purpose of 
setting it up. The condition of the bond is that Girault shall faith- 
fully execute and discharge the duties of his office as a receiver 
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of the public moneys. The defendants have bound themselves for 
the fulfillment of these duties, and are, of course, responsible for 
the very fraud committed upon the government by that officer, 
which is sought to be set up here in bar of the action on the bond. 

As Girault would not be allowed to set up his own fraud for the 
purpose of disproving the evidence of his indebtedness, we do not 
see but that, upon the same principle, they should be estopped 
from setting it up as committed by one for whose fidelity they have 
become responsible. This is not like the case of The United 
States V. Boyd, 5 How. 29. There the receipts which had been re- 
turned to the treasury department, upon which the indebtedness 
was founded, and which had been given on entries of the public 
lands without exacting the money, in fraud of the government, 
were all given before the execution of the official bond upon which 
the suit was brought. 

The sureties were not, therefore, responsible for the fraud ; and 
it was these transactions on the part of the receiver, which had 
transpired anterior to the time when the sureties became answer- 
able for the faithful execution of his duties, in respect to which it 
was held that they could not be estopped by his returns to. the gov- 
ernment. No part of them fell within the time covered by the 
offcial bond 

The fourth plea affords a full and complete answer to the breach 
assigned in the declaration, and should not have been demurred to. 
As it takes issue upon the breach it should have concluded to the 
country ; but this defect is available only by a special demurrer. 

As the demurrer put in is general to the four several pleas, if 
any one of them constituted a good bar to the action the demurrer 
is bad. On this ground the judgment was properly given against 
the plaintiffs in the court below. They should have asked leave 
to withdraw the demurrer as to the fourth plea, and have taken 
issue upon.it, instead of allowing the judgment to stand and bring- 
ing it to this court on error. 

Indeed, when these pleas were put in, the plaintiffs, in order 
that the case might be disembarrassed of any technical objections 
or difficulties on account of the pleadings, should have amended 
their declaration by assigning additional breaches covering the 
malfeasance in office set up in the second and third pleas. This 
would have met the grounds of the defense raised by them, and 
have presented the issues appropriately upon the condition of the 



UNITED STATES V. QIEAULT 287 

bond, whether or not the receiver had faithfully executed the du- 
ties of his office. 

The defendant Girault, it appears, was personally served with 
process, but did not appear. The plaintiffs have not proceeded to 
judgment, nor discontinued their proceedings as to him. As the 
case stands, therefore, there is a joint suit against four defendants 
on the bond, a judgment in favor of three, and the suit as to the 
fourth undisposed of. 

According to the practice in Mississippi, founded upon a statute 
of the state, in the case of a joint action on a bond or note, separate 
judgments may be taken against the several defendants, whether 
by default or on verdict; and the plaintiff may take judgment 
against some of the defendants, and discontinue as to others. But 
it is there deemed error, for which the judgment will be reversed, 
if final judgment is entered up by the plaintiff before the case is 
finally disposed of in respect to all the parties on the record. 2 How. 
(Miss.) 870; 4 id. 377; 6 id. 517; 7 id. 304. 

In the case in 6 Howard, above cited, the plaintiffs brought a 
suit against two defendants on a sealed note. The writ was re- 
turned served as to one of them, and non est as to the other. The 
declaration was filed against both, and the one personally served 
appeared and defended ; and a verdict was found against him on 
which judgment was entered, the case remaining undisposed of as 
to the other defendant. On appeal the court reversed the judg- 
ment, remarking that the case should have been disposed of as to 
all the parties ; there is no judgment of discontinuance or dismissal 
as to one of the defendants. 

The same point was ruled in the case of 2 Howard, above re- 
ferred to ; and also in that in 7 Howard. In the last case it is said 
that it is irregular to enter a final judgment against part of the de- 
fendants without disposing of the cause against the others ; that it 
was regular to take judgment by default against those who did not 
plead; but the judgment in the case should not have been finally 
entered until the cause was readv for final disnosition as to all. 

The practice in this court, in case the judgment or decree is not 
final, is to dismiss the writ of error or appeal for want of jurisdic- 
tion, and remand it to the court below to be further proceeded in. 
4 Dall. 22 ; 3 Wheat. 433 ; 4 id. 75 ; 6 How. 201, 206. This is also 
the rule of the king's bench in England. Metcalfe's Case, 1 1 Co. 
38. It is there laid down in the second resolution, that by the 
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words in the writ, si judicium inde redditum sit, etc., are intended, 
not only a judgment in the chief matters in controversy, but also 
in the whole of them so that the suit may be at an end. The rea- 
son given is, thit, if the record should be removed before the whole 
matter is determined in the court below, there would be a failure 
of justice, as the king's bench cannot proceed upon the matters 
not determined, and upon which no judgment is given, and the 
whole record must be in the common pleas or king's bench. It 
is entire, and cannot be in both courts at the same time. 

The writ is conditional, and does not authorize the court below 
to send up the case unless all the matters between all the parties to 
the record have been finally disposed of. The case is not to be 
sent up in fragments by a succession of writs of error. Peet v. 
McGraw, 21 Wend. 667. 

It is supposed that, inasmuch as judgment is allowed to be en- 
tered separately against two or more defendants sued jointly upon 
a bond or note, according to the statute of Mississippi, the sever- 
ance of the cause of action is complete ; and that any one defend- 
ant against whom judgment may be thus entered can bring error, 
although the case has not been disposed of as to the other defend- 
ants. And for a like reason, when a judgment is rendered in 
favor of one defendant against the plaintiff, the latter may bring 
error before the suit has been disposed of in respect to the others. 

But we have seen that the practice is otherwise under this stat- 
ute, and that final judgment cannot be properly entered against 
any of the parties until the whole case is disposed of, and that any 
neglect in the observance of the rule exposes the judgment to a 
reversal on error in the appellate court. According to the prac- 
tice of this court, the judgment cannot be reversed on account of 
the error, but the case must be dismissed for want of jurisdiction, 
and remanded to the court below, to be proceeded in and finally 
disposed of. 

As the case must come before that court for further proceed- 
ings, it may, in its discretion, on a proper application, relieve the 
plaintiffs from the embarrassments in which the justice of it seems 
to have been involved, on account of the unskilfulness of the 
pleader, by opening the judgment on the demurrer and permit- 
ting them to amend the pleadings. It is apparent that judgment 
has been rendered against them without at all involving the merits 
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of the case. The writ of error is dismissed and the cause re- 
manded to the court below. 

On demurrer, see Cases Nos. 8, 24, 45, 46, 47, 50, 51, 52, 56, 57, 63, 69 and 
72; see also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 452 
and 521. 

On the qualities of a traverse, see Cases Nos. 14, 28, 33, 66, 59, 60, 64, 65, 
66 and 68; see also sees. 144-165. 



Kerr v. Force. 

Case No. 64. 

(Circuit Court for the District of Columbia: 3 Cranch, C. C. 8-46. 1826.) 

Statement of Facts, — This was a suit charging the defendant 
with having published a libel against the plaintiff, in stating that 
the plaintiff had altered a note made by a Mrs. Moulton and in- 
dorsed by John Q. Adams, making the instrument materially dif- 
ferent from what it was when the parties respectively signed and 
indorsed it. 

The plea was apparently intended to be in justification, and was 
to the effect that the defendant did publish the matters and things 
in said (alleged) libel contained, as he might lawfully do. The 
court having adjudged the plea defective, upon leave given the 
defendant filed fourteen additional separate pleas, of which the 
court refused to receive six. Plaintiff moved for judgment by 
nil dicit as to so much as the pleas did not cover. 

Opinion by Craxch, J. 

The case of Patcher v. Sprague, 2 Johns. 462, is cited by the 
plaintiff to show that "whatever is traversable in pleading, and 
which is not traversed, is admitted.'' This is certainly true.. 
I Chitty, 591. But in that case the replication, which was sup- 
posed to admit the fact not traversed, was a replication which pur- 
ported to be an answer to the whole plea. That case, therefore, 
only shows that the doctrine applies to such picas as purport to 
answer the whole count, or at least such traversable matter as is 
within that part of the count which the plea purports to answer 
when the plea purports to answer only a part of the count. 

In the case of Currie & Witney v. Henry, 2 Johns. 437, 
Spencer, J., in delivering the opinion of the court, said: "Pleas 
pleaded under the leave of the court must contain in each of them 
19 
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sufficient matter in law to bar the plaintiff's action, and they can- 
not be made to depend on facts stated in other pleas." This 
doctrine is stated as the reason for adjudging the defendant's 
third and fifth pleas in that case to be bad on special demurrer. 
Each of those pleas purported to answer the whole count. The 
doctrine, therefore, so far as that case goes, is only applicable to 
pleas which profess to answer the whole count. 

*'When the body of a replication contains an answer to a part 
of a plea the commencement should recite or specify that part in- 
tended to be answered ; for, should the commencement assume to 
answer the whole plea, but the body contain an answer only in 
part, the whole replication will be insufficient, and so vice versa/' 
"In this case," says Mr. Chitty, "the form may run thus: 'And 
the said A. B., as to so much of the said plea of the said C. D., by 
him secondly above pleaded as relates to the said supposed recog- 
nizance in the said plea mentioned, says that he ought not to be 
barred from having or maintaining his aforesaid action thereof 
against him, because he says,' etc., and the other part of the plea 
may commence as follows : 'And the said A. B., as to the residue 
of the said plea, saith, precludi non/ " etc., "because," etc. " 

"On the other hand, when the matter to be replied is equally an 
answer to several pleas, it is proper, in order to avoid expense, to 
answer all the pleas in one replication." "In these cases the com- 
mencement should apply to and profess to answer all the pleas. 
So where to a plea of judgment outstanding the plaintiff replied 
that each is fraudulent, he may conclude with one verification." 
I Chitty, 573. 

"It is said that matter which is the ground of the suit, or upon 
which issue might be taken, cannot be protested, and that a pro- 
testation which is repugnant to or inconsistent with the plea is 
inartificial and improper. In these cases the replication should 
either admit the part of the plea which is not disputed, by saying 
*true it is that,' etc., or should at once deny the matter intended to 
be tried, though the latter mode, as being the most concise, appears 
preferable, for whatever is not traversed is, in effect, admitted." 
I Chitty, 590. 

"The qualities of a replication in a great measure resemble those 
of a plea, which are, that it answers so much of the plea as it pro- 
fesses to answer ; and that if bad in part it is bad for the whole, 
and that it must be single. If it do not answer so much of the 
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plea as it professes to answer, it will be a discontinuance/* 
I Chitty, 617; Marsteller v. McLean, 7 Cranch, 156; Com. Dig., 
Pleader, F. 4, W. 2 ; Hancock v. Prowd, i Saund. 338. See, also, 
I Qiitty, 511, 512, 540, 592, 618; Co. Lit. 304, a; Coombe v. Tal- 
bot, Salk. 218; Curtis v. Bateman, i Sid. 39; Wilson v. Law, 
Carth. 334 ; S. C, Skin. 554 ; Middleton v. Cheesman, Yelv. 65 ; 
Bray Vv Fisher, 2 Roll. 390 ; i Roll. Ab. 487, &, 43 ; 7 H. 6, 27 ; 
Johnson v. Turner, Yelv. 5 ; S. C, i Brownlow, 192 ; Penton v. 
Robert, 2 East, 88; 4 Co. 62; Herlakenden's Case, Gilb. Hist. 
C. L. 15s, 185; Woodward v. Robinson, i Str. 302; Wilson v. 
Dodd, I Roll. 176; Wats v. King, Cro. Jac. 353. 

From all the cases which I have found the rule seems to be, that 
where the plea professes to answer only a part of the actionable 
matter charged in the count, if the plaintiff, by his replication or 
demurrer, treats it as a plea to the whole matter, it is a discon- 
tinuance. But if the plaintiff, by his replication or demurrer, 
treat it as a plea to that part only which it purports to answer, it 
is no discontinuance ; provided that at the time of replying or de- 
murring he take judgment, by nil dicit, for that part of the count 
which is unanswered by the plea. 

Where several distinct and independent pleas are pleaded to 
different and separate parts of a count the pleas are not double, 
and do not require the aid of the statute ; and if the plaintiff may 
reply or demur to each plea and take judgment by default, or 
nil dicit (which is the same thing), as to all the matter not covered 
by each plea, in succession, so as ultimately to get judgment for 
all the matter contained in his declaration, yet by the same process 
the defendant, if his pleas are all good, and the issues or demur- 
rers be decided in his favor, will have made out a complete bar to 
the whole of the same matter ; and, as the final judgment of the 
court must be upon the whole record, that judgment must be for 
the defendant. Tippet v. May, i B. & P. 411; 8 Co. 120, b; 
Bonham's Case, 3 Co. 52, b; Ridgeway's Case, 8 Co. 133, b; 
Turner's Case, Hobart, 199, S. P. 

Where several distinct and valid pleas in bar are by the leave 
of the court, under the statute, pleaded to the same count and is- 
sues taken thereon, if one of the issues be found for the defendant 
and the residue for the plaintiff, yet the judgment must be for the 
defendant. Coke v. Sayer, 2 Wils. 85. So if several distinct and 
valid pleas in bar be, by the leave of the court, pleaded to one and 
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the same part of the count and issue be taken thereon, and one of 
the issues be found for the defendant, the judgment, as to so much 
of the count as is answered by the plea, must be for the defendant, 
ahhough the other issues be found for the plaintiff. 

Where there are separate and distinct pleas to different parts 
of the count and issues taken thereon, and some of the issues to be 
found for the plaintiff and some for the defendant, several dam- 
ages should be assessed, and judgment will be entered for the 
plaintiff as to the issues found for him, and for the defendant as 
to the issues found for him. And if, instead of taking issue, the 
plaintiff should demur to those pleas (as he may safely do without 
fear of a discontinuance if he confine his prayer for judgment on 
the demurrers to so much of his count as the plea professes to an- 
swer, and pray judgment by nil dicit for the residue), and some 
of the demurrers should be decided in favor of the plaintiff and 
some in favor of the defendant, the plaintiff would have judgment 
and a writ of inquiry of damages as to those decided in his favor,, 
and the defendant would have judgment upon the others. 

If it appear upon the whole record that any actionable part of 
the plaintiff's declaration remain unanswered by a sufficient plea, 
the plaintiff must have judgment for so much if he shall have 
prayed judgment at the proper time, so as to avoid a discontinu- 
ance. But if it appear from the whole record that every action- 
able part of the declaration has been fully answered by a valid 
plea in bar, the truth of which has either been admitted in the 
pleadings or found by the jury, the judgment must be for the de- 
fendant. 

The form of pleading offered by the defendant in the present 
case seems to be fair, and more likely to result in a just judgment 
than if he had pleaded all the matters in one plea, unless in that 
plea he had tendered as many verifications as there are now pleas. 
And if he had done that I see no substantial difference between 
that and the present manner of pleading. In that mode of plead- 
ing the defendant would come and say that the plaintiff his ac- 
tion aforesaid thereof against him ought not to have or maintain,, 
because he says that as to so much, etc., he says, etc., and this he 
is ready to verify ; and as to so much, etc., he says, etc., and this 
he is ready to verify ; and so on as to each particular set of words, 
and then concludes with a general prayer for judgment as to th^ 
whole count, instead of inserting after every verification a special 
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prayer for judgment as to the particular part of the count to 
which the matter thus offered to be verified applies. The differ- 
ence seems to be only a difference of form; for in the mode of 
pleading which the plaintiff's counsel supposes to be right, each 
separate matter of defense pleaded to the distinct and different 
parts of the count would, in effect, be a distinct and separate plea. 
It could derive no aid from the other matters of defense pleaded 
to a different part of the count. If it be not a good justification 
of the matter which it professes, in its introductory part, to justify, 
it must be the subject of a separate demurrer on the part of the 
plaintiff. Douglas v. Satterbee, ii John. i6. If some of the 
several matters pleaded be good justifications of what they profess 
to justify, and others be not, the plaintiff must demur to the latter, 
and plead over to the others. If he were to demur to the whole 
as one plea, and one of the several matters pleaded should be a 
good justification of what it purports to justify, the demurrer 
must be overruled in the same manner as a demurrer to a whole 
declaration would be overruled if any one of the counts should be 
good. Com. Dig., Pleader, 2, 3 ; i Chitty, 643 ; Powdick v. Lyon, 
II East, 565; Seddon v. Senate, 13 East, .76, 77. 

If none of the several matters pleaded to the respective parts of 
the count should be a good justification of what it purports to 
justify, perhaps one demurrer to the whole might be good, if it 
purported to be a demurrer to the separate matters pleaded ; but 
then it would be good only reddendo singula singulis; and be- 
cause it would, in effect, be equivalent to a separate demurrer to 
each matter of offense pleaded. The two modes of pleading differ 
only in form ; and I can see no disadvantage to the plaintiff from 
the mode adopted by the defendant; nor any benefit which the 
plaintiff could derive from that which he seems to suppose to be 
the most correct. 

If the difference be only in form, then if, by pleading in the 
form which the plaintiff contends for. he could not take judgment 
by nil dicit, so here, w^here all the pleas are pleaded uno Hatu, 
although they have not one common commencement and con- 
clusion, I should think the plaintiff could not have judgment by 
default on any part of his count. If in replying to each plea he 
should take judgment by default as to all the matter in the count 
not covered by the plea, it would be only a matter of form, to save 
a technical or formal discontinuance. It is said that one plea can- 
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not be aided by another. This is true, whether each plea be en- 
tire, or whether it purport to answer only a part. If an entire plea 
do not answer the whole count, or if a plea to a part of a count do 
not answer the whole part which it professes to answer, it is bad 
upon demurrer, and cannot derive aid from any other plea. But 
when a plea to a part of a count is an answer to such part, it needs 
no aid from any other plea ; it is sufficient for all that it professes 
to answer. So when the defendant, in what the plaintiff's counsel 
supposes to be one plea, pleads several distinct matters to several 
distinct parts of the count, each distinct matter pleaded must be 
sufficient in itself to answer what it professes to answer, and can 
derive no aid from another distinct matter pleaded to another dis- 
tinct part of the count; so that the rule applies equally to both 
forms of pleading. 

If a plea be a good justification of what it purports to justify, 
the plaintiff cannot treat it as a nullity, and take judgment by 
nil dicit for the whole matter contained in his declaration. He 
must demur or reply to the plea, and take judgment by default 
for what remains unanswered. If the plaintiff demur and pray 
judgment for the whole matter in his declaration, he admits that 
the defendant has answered to the whole matter, but answered 
badly (Taylor v. Cole, i H. Bl. 562) ; and, as the plea professes 
to answer only a part of that matter, the plaintiff, by such demurrer, 
impliedly abandons all that part which the plea does not profess 
to answer, and therefore, and thereby, discontinues his suit for so 
much ; and a discontinuance as to part (as before observed) is a 
discontinuance as to the whole. Every demurrer concludes with 
its appropriate prayer for judgment, and if it be to a particular 
count or breach, it is qualified "accordingly, i Chitty on Pleading, 
644. If it be to a plea in abatement, and conclude as if it were a 
plea in bar, it will be a discontinuance. In Hughes v. Phillips, 
Yelv. 38, the court said: "It is not all one nihil dicere ac insiif- 
Hcientcr dicere; for then upon every insufficient bar judgment 
should be upon nil dicit, which is not so.*' See, also. Story's 
Pleadings, 311, the form of a demurrer to a particular breach of 
covenant and joinder; and in pages 303 and 322, a demurrer to 
several pleas. See, also, in i Harris' Entries, 90, the form of a 
judgment against the defendant who had neglected to plead as to 
part of a particular count, and where the plaintiff takes judgment 
by nil dicit as to that, in order to prevent a discontinuance. See, 
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also, in i Har. Ent. 212, the form of a verdict in slander, part for 
the plaintiif and part for the defendant. 

For these reasons the court refused to give judgment by nil 
dicit, either as to the respective parts uncovered by each plea when 
taken separately ; or to consider the several pleas as nullities, and 
to give judgment by default for the whole matter in the plaintiff's 
declaration. 

On the qualities of a traverse, see Cases Nos. 14, 28, 33, 38, 59, 60, 62, 65, 
66 and 68; see also sees. 144-165. 
On discontinuance, see Case No. 85. 



.Grunninger v. Philpot. 

Case No. 65. 

(Circuit Court for Illinois: 5 Bissell, 82-85. 1869.) 

Action upon a note. Several pleas were filed, to which plaintiff 
demurred. 

Opinion by Drummond, J. 

I think that these pleas should be amended. The history of the 
case, as stated in the pleas, seems to be that several persons agreed 
to form a joint stock company, the capital of which was to consist 
of various oil wells which they were to run; that the deceased, 
whom the present executrix represents, agreed to be a party to 
this arrangement, and transfer certain portions of his interest 
which he had in the oil wells and oil lands, etc., to this company ; 
and that as a part of the consideration of his entering into this 
agreement the note which is the subject-matter of this suit, was 
given by these defendants. The allegations set forth in the pleas 
are that the consideration has failed in whole or in part ; also that 
there were some misrepresentations made by Mr. Grunninger. 

The question is whether the account is presented with that dis- 
tinctness and precision which the rules of pleading require in order 
to constitute a defense ; and in looking over the pleas to which the 
demurrer has been interposed, viz., the third, fourth, fifth, sixth 
and seventh pleas, it has struck me that they are wanting in that 
precision of language and distinctness of averment that are neces- 
sary. I will state, in the first place, whitt I understand to be the 
rule in such cases. When the defense is the failure of considera- 
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tion to an action on a promissory note, either in whole or in part, 
the plea should allege distinctly and with precision what was the 
consideration for which the note was given, and that there was no 
other consideration. Where the plea alleges a total failure of con- 
sideration it should also state that the consideration has failed, and 
should set forth in what respect, and where the plea alleges a par- 
tial failure of consideration, it should set forth to what extent there 
has been a partial failure and wherein ; not that as to the amount 
it is absolutely necessary that the proof should correspond with the 
plea in that respect, but the court should see from the averment in 
the plea to what extent there has been a failure of the consideration 
where a partial failure of consideration is relied upon. Where 
fraudulent representations are relied upon it must appear what 
they were, with all the necessary incidents of time and circum 
stance, and also that the party, relying upon the representations 
that were made, entered into the contract and gave the note, also 
of course alleging, as in the other case, what was the consideration, 
and the only consideration, of the note. 

The third plea does not distinctly set forth what was the only 
consideration of the note, and it also sets forth that there was some 
fraud and deceit practiced by ]\Ir. Grunninger ; "that if they would 
purchase from him a certain interest which he pretended to have 
in certain oil lands situated in the county of Venago, Pa., for a cer- 
tain price, he would become a party to the enterprise which is re- 
ferred to in the second plea, upon the terms proposed in a writing 
obligatory,*' — which writing obligatory, by the .way, is not very 
distinctly set forth. "And thereupon the said defendants executed 
to the said Lawrence Grunninger the said promissory note in 
the said first and second counts in said plaintiff's declaration 
mentioned." There is no statement here as to what was the only 
consideration upon which that note was given. What was the con- 
sideration ? Why the note was executed is one thing. There may 
have been a great many motives for the execution of the note; 
what is the consideration of the note is another thing, and it must 
be distinctly and substantially set forth. As has been suggested, 
there may be a bona fide debt due from one party to another which 
may be an open book account or in any other form, and from vari- 
ous motives the debtor may give a note. Now why he gave the 
note may be because the man asked him under particular circum- 
stances, or at a particular time ; but the consideration of the note 
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would be an entirely different thing; it might be goods sold and 
delivered, or for land sold, or for any other good consideration. 

The remaining pleas are all, I think, liable to the criticism of 
want of precision, in this respect : that they allege that Grunninger 
would pay into and contribute toward the assets of the company 
which was to be formed certain property; that Grunninger exe- 
cuted a certain writing, and that to secure the payment of the sum 
of $3,000, so agreed t;o be paid by the defendants, the promissory 
note was given. And they allege that although the company was 
duly and within a reasonable time formed and incorporated as pro- 
posed in the agreement, "yet that said Lawrence Grunninger did 
not nor would not contribute toward the assets nor pay into the 
property of said company the property in said writing obligatory 
mentioned, but wholly refused so to do." It does not distinctly ap- 
pear to what extent or in what respect there was a failure to com- 
ply with the obligation on the part of Grunninger as entered into 
by him, nor is the consideration for which the note was given set 
forth with that distinctness that I think is necessary. I think the 
same objection exists to all the pleas. 

Where profert is made of an instrument in writing, and a ques- 
tion is made on that writing, it ought to be presented to the court 
so that the court can see it. Demurrer sustained to the third, 
fourth, fifth, sixth and seventh pleas, with leave to amend. 

On profert, see Cases Nos. 39 and 42; see also sees. 203-205, 474 and 476. 
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SECTION 3. 

Traverses — General issue. 

A traverse is a denial. This denial may be made in several dif- 
ferent ways : the most common and usual form is the general issue, 
which denies the whole or the principal part of the previous plead- 
ing modo et forma, and is available only to the defendant except 
in the old action of replevin where the defendant has pleaded an 
avowry or cognizance. The common traverse follows next in order 
of frequency and denies in the words of the allegation traversed. 
This is sometimes also called a specific traverse and is available to 
either party at any stage of the pleadings. Other traverses are 
the special traverse, post, sec. 4, available to either party at any 
stage of the pleadings, and the replication de injuria, of two forms 
available only to the plaintiff. For replication de injuria, see post, 
sec. 5 (sees. 102, 161, 163 and 173). 



Dibble v. Duncan. 

Case No. 66. 
(arcuit Court for Ohio: 2 McLean, 553-557. 1841.) 

Opinion of the Court. 

Statement of Fa^ts. — This is an action of assumpsit. The dec- 
laration contained a count on a promissory note, one for goods 
sold and delivered, another for money had and received, etc. Two 
pleas were filed: First, the general issue; and, secondly, Duncan 
pleaded that he was not a joint maker with the said Converse and 
Birkey of said promissory note, nor was he in anywise interested 
in the subject-matter of said contract, but that his name was placed 
upon said promissory note as an indorser merely and guarantor of 
the payment of the same. 

The plaintiffs demurred to this plea, and assigned three causes 
of demurrer as follows : First. That the plea amounts to the general 
issue. Second. It states a conclusion of law. Third. If the facts 
alleged be true they constitute no bar. 

It may be admitted that the matters set up in the plea might be 
proved under the general issue, but it does not follow that the 
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special plea is therefore improper. In the action of assumpsit 
there are many defenses which may be pleaded specially or given 
in evidence under the general issue. Of this character are all such 
matters as go to discharge the action, such as infancy, a release, 
want of consideration, accord and satisfaction, foreign attachment, 
or that a higher security had been given, payment, etc. 

A special plea which amounts to the general issue is bad, and, 
therefore, a special plea must give express or implied color to the 
plaintiff's right, and not deny it, as is done by the general issue. 
By the Reg. Gen. Hil. T. 4 W. 4, all matters in defense in England, 
except a denial of the promise, are now required to be pleaded 
specially, and this is justly considered a great improvement in the 
rules of pleading. 

The plea in this case admits the signature of the defendant on 
the note, but alleges that it was placed there as a security and not 
as principal. And this is admitted by the demurrer. Now if the 
defendant Duncan undertook, as a guarantor, to pay the note, and 
not as principal, he can only be made liable in the character he as- 
sumed. As guarantor he was entitled to notice, and it is incumbent 
on the plaintiffs to show that they have used legal diligence. 

The plea gives color to the plaintiff's right, and it therefore does 
not amount to the general issue. As regards the present action, 
the effect of the plea, if true, may be the same as the general issue ; 
but the form is substantially different. In many cases it is ad- 
visable to plead specially rather than to give the facts in evidence 
under the general issue, as it may narrow the grounds of defense. 
The plaintiffs are called upon either to admit or deny the special 
matter pleaded. 

In pleading, facts only are to be stated, and not arguments or 
inferences, or matter of law. Should a matter of law be stated it 
may be regarded as surplusage. It is not perceived, however, that 
the above plea is liable to this objection.* i Chitt. PI. 245 
(ed. 1837). In the case of Bright v. Carpenter et al., 9 Ohio, 139, 
it was held "that, where a stranger to a promissory note indorse 
it in blank at the time of making it, the payee of that note may sue 
him with the maker as a joint maker of the note, and he is en- 
titled to the privileges of a surety." 

"That such blank indorsement may be filled at any time in form 
to oblige the indorser as principal, or the court may regard it as so 
filled up. And that proof was admissible to show the intention of 
the parties as to the extent of the indorsee's liability." 
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And in Dean v. Halt, 17 Wend. 214, "where a note was made by 
A., payable to B., or bearer, C. indorsed it, and an action was 
brought by a third person claiming, by transfer from B., charging 
C. as maker of the note, it was held on demurrer that the declara- 
tion was bad." 

"It seems that where an indorser to such a note is privy to the 
consideration he may be charged directly as maker or as indorser, 
and that a bona Me holder may, in all cases, write a bill of ex- 
change over the name of the indorser, or fill up the blank in any 
form consistent with the intent of the parties." 

It is objected to the plea that it does not allege the defendant 
signed the note as guarantor after its execution. The plea states 
that the defendant was not in anywise interested in the subject- 
matter of the contract, but that he signed it as guarantor. This, 
we think, is sufficient. It shows that the undertaking of the de- 
fendant was collateral, and that he cannot be sued as principal. 

It may be doubted whether, on general principles, evidence is 
admissible to show that the defendant is surety when by the terms 
of the note he appears to be a principal. In Lacton v. Peat, 2 
Campb. N. P. 185, it was held that an acceptor of a bill of ex- 
change might show that he was merely an accommodation ac- 
ceptor. And under this authority the case of Collett v. Haigh, 
3 Campb. 281, was decided ; but these cases were overruled in the 
case of Fentum v, Pocock, 5 Taunt. 192. In Rees v. Berrington, 
2 Ves. Jun. 540, Lord Loughborough says, where two are bound 
jointly and severally, the surety cannot aver by pleading that he is 
bound as surety ; and to this effect is the case of Garrett v. JuU, • 
Selwyn, N. P. 393^ 

It is not important on what part of the note a guarantor shall 
sign his name. It may be placed on the back or face of the note ; 
and the intent with which the name was indorsed, it would seem, 
might be shown by parol. There could be no doubt of this if the 
effect of the indorsement was in itself doubtful, and the note was 
in the hands of the payees. This would be in explanation of the 
indorsement, and not against its terms or legal effect. 

As appears from the plea, the defendant Duncan was not privy 
to the consideration, and the case in Wendell, above cited, sustains 
the plea. 

The decision from the Ohio reports, in the admission of parol 
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evidence, may have been influenced by a statute which requires an 
execution to be levied first on the property of the principal. 

Upon the whole, we think that the demurrer to the plea must be 
overruled. 

On the qualities of a traverse, see Cases Nos. 14, 28, 33, 38, 59, 60, 63, 65 
and 68; see also sees. 144-165. 



Van Avery v. Phcenix Insurance Company. 

Case No. 67. 
(arcuit Court for Illinois: 5 Bissell, 193, 194. 1870.) 

Opinion by Blodgett, J. 

Statement of Facts. — In this case a demurrer is interposed to the 
special pleas of the defendant. The first plea is in substance that 
the suit has not been brought within one year from the time the 
loss occurred, upon the policy of insurance. The second plea is in 
substance that the loss occurred while the steamer was engaged in 
saving a stranded vessel off a reef, whereby it is claimed that she 
vitiated her policy and that the insurers are not liable. The pleader 
who drew the declaration has averred the specific manner in which 
the loss occurred, that she was relieving a stranded vessel, and that 
it was in pursuance of an immemorial custom among persons en- 
gaged in the navigation of these waters that such relief should be 
rendered. 

I am inclined to think that both these pleas, in view of the aver- 
ments of the declaration, are nothing more than what can be given 
in evidence under the general issue. I do not think that the second 
plea, the last plea in reference to showing the manner in which the 
loss occurred, is anything more than a reiteration of the matter in 
the declaration. The question as to whether it does present a de- 
fense is one to be decided when the evidence is taken as to whether 
such a custom exists. I think that the defense under the first plea 
can be given under the general issue. It is a mere question of fact 
to be determined on the trial. Demurrer to special pleas sustained. 

On Bx>ecial pleas amounting to general issue, see p. 286, note 1.^ 



1 
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McClintick V. Johnston. 

Case No. 68. 
(arcuit Court for Indiana: 1 McLean, 4l4r423. 1839.) 

Opinion of the Court. 

Statement of Facts, — This action is brought on the following 

promissory note: 

715.08. Madison, Indiana, Aug. 28, 1837. 

Nine months after date, we jointly and severally promise to 

pay at the Branch of the State Bank of Indiana, at Madison, to 

Riley & Van Amaringe, merchants of Philadelphia, or to their 

order, seven hundred and fifteen dollars and eight cents, without 

defalcation, for value received. 

"I. D. Johnston. 

"David Cummins.^' 
Indorsed : 

"For value received, pay the within to John McClintick. 

"Riley & Van Amaringe. 

The defendant filed the following pleas : 

1. A'on assumpsit. 

2. "That at the time of making the said supposed note, etc., the 
said Imley D. Johnston was unlawfully imprisoned by said Riley 
& Van Amaringe, and others in collusion with them, and then and 
there detained in prison until the force and duress of imprison- 
ment of him, said Johnston, and to obtain the liberation of him, 
said Johnston, from such imprisonment, he, said Johnston, to- 
gether with said David Cummins, as his surety, made said note," 
etc. 

3. That said supposed note was made and delivered to said 
Riley & Van Amaringe without any consideration whatsoever for 
so doing; and the same was indorsed over by said Riley & Van 
Amaringe to said plaintiff without any consideration whatsoever, 
and with full notice to said plaintiff that the same had been made 
by said defendants without consideration. 

4. That the said note was obtained from them by fraud, covin 
and misrepresentation. 

5. That said defendant Johnston, who is impleaded with the 
said David Cummins, says that he did not undertake and promise 
in manner and form as said plaintiff has alleged. 

To the first, second, fourth and fifth pleas the plaintiff has filed 
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demurrers, and assigned the following causes of demurrer to the 
fourth plea: 

1. That said fourth plea is double, containing two substantive 
bars to said action, if the matters pleaded are pleadable in bar; 
that is to say, i. Fraud, covin and false representation; and 2. That 
the said note declared on was made without any consideration 
whatever. 

2. Fraud, covin and false representation cannot be pleaded with- 
out setting out the particular facts that constitute the fraud, covin 
and false representation, so far as relates to the consideration, but 
only to the making of the instrument declared on. 

And in answer to the third plea, the plaintiff filed the following 
replication: That the defendant ought not, etc., because he saith 
that said note was not made and delivered to said Riley & Van 
Amaringe without any consideration whatever, and the same was 
not indorsed over by said Riley & Van Amaringe to said plaintiffs 
without any consideration whatever, and that said plaintiff had 
not any notice that said note had been made by said defendants 
without any consideration. 

To this replication the defendant filed a demurrer, and for cause 
of demurrer states that said replication is double, etc. And a 
joinder to the demurrers to the first, second, fourth and fifth pleas 
is filed. 

The first question raised by these pleadings is whether the plea 
of non assumpsit can be filed in this action. It is contended by the 
plaintiff's counsel that it cannot be pleaded, i, to a bill of ex- 
change : and 2, that it cannot be pleaded against an indorsee. 

Upon general principles there can exist no doubt that the drawer 
or acceptor of a bill may put in this plea. It denies the execution 
of the instrument, and requires the plaintiff to prove it. But it is 
insisted that under the twenty-first section of the "act to regulate 
the practice in suits of law" in this state, the plea unless sworn to, 
cannot have this effect, and that in this case it can be pleaded for 
no other purpose. The act provides that "no plea in abatement, 
plea of non est factum, non-assignment, nor any other plea, repli- 
cation or othef pleadings, denying or requiring proof of the exe- 
cution or assignment of any bond, bill, release, or instrument of 
writing, etc., shall be received, unless supported by oath or af- 
firmation." 

This statute having been passed subsequent to the enactment of 
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the process act of 1828, by congress, can have no force to regulate 
the practice of this court, unless the court adopt it as a rule of 
practice. 

If not sworn to the plea does not put the plaintiff to the proof 
of the instrument ; but no reason is perceived why the plea should 
not be held good for every other legitimate purpose, though filed 
without affidavit. Under it the defendant may give payment in 
evidence, accord and satisfaction, etc., and to let in these defenses 
the plea is not required to be sworn to. And if it may be used for 
this purpose without affidavit, the demurrer cannot be sustained. 
We think the plea admits the execution of the note and the as- 
signment, on which the action is brought, not being sworn to, but 
that it is good for other purposes, and that the demurrer must be 
overruled. 

The demurrer to the second plea raises the question whether the 
duress of Johnston can be jointly pleaded with his co-defendants. 
However this may be, there is a conclusive objection to this plea. 
This suit is brought by the indorsee of the note, and the plea does 
in no way, by notice or otherwise, connect him with the duress so 
as to affect the validity of the note in his hands. We are clear, 
therefore, that the plea is bad and the demurrer to it is sustained. 

The fourth plea, to which there is a demurrer, alleges that the 
note was obtained by fraud, covin and misrepresentation. The 
additional allegation in this plea, that the note was given without 
consideration, has been struck out, and this removes one of the 
causes of demurrer specially assigned to this plea. And the onl> 
objection to the plea, as it now stands, is that fraud, covin and mis- 
representation cannot be pleaded on these general grounds. From 
the remarks of the counsel, this plea was principally, objected to 
as presenting two distinct grounds of defense : fraud and want of 
consideration. But the plea having been amended, it is unneces- 
sary to consider this objection. 

Fraud may be given in evidence in this case under the general 
issue, but the plea is not demurrable on that ground. The de- 
fense it sets up is not a matter of fact which amounts to a denial 
of the allegation which the plaintiff is bound to prove in support 
of his declaration. It would seem to follow, if fraud may be given 
in evidence in this case under the general issue, that the plea 
is not objectionable on account of its generality, i Chitty, PL 
(ed. 1839), 570; 9 Co. no; 2 Maule & Selw. 378. 
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But it contains no averment that the indorsee participated in the 
fraud or had any knowledge of it. In this respect the pica is 
fatally defective. In the case of Bramah v. Roberts, 27 Com. L, 
Rep., the chief justice says, "the third plea in this case, which 
is pleaded to an action brought by the indorsees against the ac- 
ceptors of a bill of exchange, is in effect no more than this, that 
the defendants were defrauded of the bill of exchange, and that 
the acceptance was given by them without consideration. Now, 
inasmuch as the indorsee of a bill of exchange is, by law, prima 
facie assumed to hold it for consideration, inasmuch as we are 
not to presume a notice which would make him a fraudulent agent 
in taking a bill of exchange, and inasmuch as this plea is silent 
upon the subject of want of consideration on the part of the in- 
dorsees, or of notice of fraud, we are to ask ourselves whether, 
upon the transfer of a bill of exchange, the circumstance of the 
acceptor having been defrauded at the time when he gave the 
acceptance is an answer against an innocent indorsee for a valuable 
consideration without notice. It seems to me that it is not a suffi- 
cient answer." The demurrer to this plea must be sustained. 

In the fifth plea Johnston pleads non assumpsit, having previ- 
ously filed the same plea in connection with his co-defendant. 
This is clearly irregular, and this plea would have been struck out 
on motion. A defendant cannot incumber the record by a repeti- 
tion of the same pleas, which can in no respect change the nature 
of his defense. 

We come now to consider the demurrer to the replication to the 
third plea. This plea averred a want of consideration in the note, 
and that the indorsee had full notice of it, and that it was assigned 
without consideration. To this the plaintiff replies that the note 
was not given without consideration, that it was not assigtied 
without consideration, and that he had no notice. The defendant 
demurs to this replication. He alleges it is double and there- 
fore bad. 

The pleading is in accordance with the rules lately adopted in 
England. The plea of non assumpsit on bills and notes, and in 
the action of assumpsit generally, is abolished, and all matters in 
evidence are required to be specially pleaded by these rules. If 
this shall produce some perplexity in pleading and no little awk- 
wardness in requiring a party to plead negatively, yet it will give 
20 
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greater point and certainty to the controversy in actions of as- 
siimpsit 

Until very recently it is believed not to have been doubted that 
the indorsement of a negotiable instrument was prima facie evi- 
dence of a consideration. This is the doctrine laid down by Mr. 
Chitty and other writers on bills of exchange and promissory 
notes. And the doctrine is abundantly sustained by numerous 
adjudications. Chitt. on Bills (ed. 1839), 79; Philips v. Plucks 
well, 2 M. & S. 395 ; i Black. Rep. 445 ; i Salk. 25 ; 2 Ld. Raym. 
760; 2 Bl. Com. 446; Selw. N. P. (4th ed.) 340. 

But in a late case in the exchequer, where the plea alleged that 
the defendant accepted without consideration, and that the plaint- 
iff (the indorsee) was a holder without consideration, the latter 
allegation being denied by the replication, which admitted the 
former, Lord Abinger is represented to have questioned the prin- 
ciple that the indorsement imported a consideration. And he 
seems to have expressed surprise that doubts were entertained on 
th- subject. The view of his lordship seems to have been very 
much influenced by the practice of the London bankers, who re- 
ceive indorsed bills for collection. If an indorsement on a bill 
should be held not to import a consideration, it must shake the 
credit of commercial paper and produce injurious consequences 
on commercial transactions. And we think the principle has been 
too long and too beneficially settled to be now questioned. 

If it be made to appear that the assignment was without con- 
sideration, then the drawer or acceptor of the bill may set up any 
defense to the bill which he might have done before it was negoti- 
ated. For, in the language of Mr. Chitty, in such a case the in- 
dorser is in privity with the first holder, and will be aflfected by 
everything which would affect him. The title of the plaintiff not 
being founded on a consideration, he shall not be permitted to en- 
force it against good faith and conscience. Pearson v. Pearson, 
7 John. 26; Store v. Wadley, 3 John. 124; Ten Eyck v. Vander- 
pool, 8 John. 120: Denniston v. Bacon, 10 John. 198, 231 ; Bayler 
V. Haber, 6 Mass. 451 ; Slade v. Halsted, 7 Cowen, 322 ; Lawrence 
V. Stonington Bank, 6 Conn. 521 ; Hill v. Buckminister, 5 Pick. 
301. 

In this case the defendant avers a want of consideration both in 
the making and assignment of the note. And the plaintiff answers 
that the note and the assignment were not made without consid- 
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eration. To this the defendant demurs, and alleges that the repli- 
cation is multifarious in traversing the want of consideration of 
the note and of the assignment; that the issue should be of con- 
sideration of the note and of the assig^nment ; that the issue should 
be joined on one of these allegations, which would admit the truth 
of the other. 

The same principle would seem to apply to this case as to pleas 
of accord and satisfaction and of arbitrament and award. Mr. 
Chitty says that the replication to a plea of accord and satisfaction 
may either deny the delivery of the chattel in satisfaction, or, pro- 
testing against the fact, may deny the acceptance. And he ob- 
serves, if an award be pleaded the plaintiff may either deny the 
submission or the award, but it appears he may not deny both the 
submission and the award. And yet it is essential to the defense 
that the allegations of the plea should extend to both these facts ; 
and a denial of the award admits the submission. The precedents 
are in conformity v/ith this rule. 

Now in the present case the averment of want of consideration 
in making the note and also the assignment was essential to the 
defense set up ; and yet it would seem that the plaintiff must take 
issue on the one allegation or the other, and that he cannot traverse 
both. 

This narrows the plaintiff's right to one of the grounds taken in 
the defense, both of which were essential to the sufficiency of the 
plea. But the same thing may be said of the replication to a plea 
of arbitrament and award. To make that plea good, both the sub- 
mission and the award must be alleged ; but the plaintiff must limit 
his answer to the denial of one or the other. 

In the case of Bramah v. Roberts, 27 Com. L. Rep. 460, the 
second plea alleged that the defendants, the acceptors, had been 
defrauded of the acceptance, that notice of the fraud was given 
to the plaintiffs, and that they received the bill by indorsement, 
without a full and valuable consideration. The replication took 
issue on the consideration of the assignment. And in the case in 
the exchequer above referred to the issue was made up in the same 
way. 

An issue consists of a single, certain and material point. But 
this point may embrace several facts if they l^e dependent and con- 
nected, and go to establish the main points of the plea. Now, the 
facts alleged in the plea, in this case, are distinct and independent 
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of each other. The facts which go to show a want of considera- 
tion in the note are in no way connected with the consideration of 
the assignment. No two facts could be more disconnected than 
the making of the note and the assignment of it, and the considera- 
tion on which these acts were done. 

In the case of Webb v. Weatherby, 27 Com. Rep. 474, the de- 
fendant pleaded that he paid and the plaintiif received a full satis- 
faction of the said promise, etc., a^. certain sum. The plaintiff re- 
plied that the defendant did not pay the said sum in full satisfac- 
tion and discharge of the promise, nor was the said sum accepted 
in full discharge, etc. 

It was contended that in an action for damages it may well be 
stated that the defendant has paid something, and yet the plaintiff 
has not accepted it in satisfaction of his entire demand, or vice 
versa. It is necessary, therefore, in such an action, for the defend- 
ant to aver acceptance in satisfaction as well as payment, i Stra. 
573 ; 3 East, 256. And both the payment and acceptance being 
material allegations, the plaintiff ought to elect on which of them 
he will tender an issue. But Tindal, C. J., said this is not a plea 
of accord and satisfaction, but of a payment received in satisfac- 
tion of the plaintiff's demand ; the receipt in satisfaction virtually 
implies that the pa>'ment was made in satisfaction ; and I cannot 
see how the defendant is injured by the plaintiff's taking issue on 
the entire allegation. 

In that case the replication was held to be good, on the ground 
that the receipt of the money in satisfaction virtually included the 
payment of it in satisfaction. The payment and the receipt in sat- 
isfaction were connected, and might be included in the same allega- 
tion. The plea would have been good, however, had it alleged 
only the receipt of the money in satisfaction. But there is no such 
connection and dependence in the distinct grounds alleged in the 
plea under consideration. 

There is another objection to this replication which it may be 
well to suggest, although the special causes of demurrer do not 
embrace it, and our opinion is formed on the ground above stated. 
The replication states in answer to the plea that the note and the 
assignment were not made without consideration. This answer is 
negative, and it seems to us it should be in the positive. Mr. 
Chitty says (i Chitt. PI. 629) that an issue should in general be 
upon an affirmative and a negative, and not upon two affirmatives^ 
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etc., nor should the issues be on two negatives, thus : "if the de- 
fendant plead that he requested the plaintiff to deliver an abstract 
of his title, but that the plaintiff did not, when so requested, de- 
liver such abstract, but neglected and refused so to do, the plaintiff 
cannot reply that he did not neglect and refuse to deliver such ab- 
stract ; but should reply either denying the request, or affirmatively 
that he did deliver the abstract." 

The pleas in the cases above referred to were all drawn affirma- 
tively, that the note was given and the assignment made for a good 
and valuable consideration. This averment will not throw the 
proof of the consideration on the plaintiff beyond that which the 
execution of the note and of the assignment import. He may in- 
troduce evidence to rebut that given by the defendant, going to 
show a want of consideration. Upon the whole, we think the de- 
murrer of the defendant must be sustained to the replication to 
the third plea ; and that the demurrer of the plaintiff to the second, 
fourth and fifth pleas must be sustained, and the one to the first 
plea overruled. 

On sarplusa^, see Oases Nos. 27 and 57. 
On duplicity, see Cases Nos. 28, 39 and 72. 



Wilkinson v. Pomeroy. 

Case No. 69. 
(arcuit Court for New York: 10 Blatchford, 524-^530. 1873. ) 

Action for breach of promise of marriage. The defendant 
pleaded not guilty, and the plaintiff demurred. 

Opinion by Shipman, J. 

The questions presented for consideration in the present stage 
of this case, and now to be disposed of, arise on the special de- 
murrer interposed by the plaintiff to the first plea of the defendant. 
The demurrer is, in substance, that the plea should have been 
'Uion assumpsit" instead of "not guilty." It appears from the rec- 
ord that the defendant had been ordered by the court to file the 
general issue, and that under such order he filed the plea of "not 
guilty" to the first count in the declaration. 

(i) The plaintiff claims that the first count in the declaration 
is. a count in assumpsit, and that the general issue proper to be 
pleaded to such a count is non assumpsit. This claim is undoubt- 
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edly correct. The first count sets forth a promise of marriage 
made by the defendant to the plaintiff, May 30, 1866, the breach 
of such promise by the defendant, his subsequent marriage to an- 
other woman, and a claim for damages of $25,000. This count 
is based upon a breach of contract, and is properly a count in as- 
sumpsit. The general issue appropriate to such a count is non 
assumpsit. The plea of not guilty to this count is therefore bad, 
and must be stricken out. Chitty's PL, vol. 3, p. 908, note. 

(2) The defendant, on the other hand, claims that the demurrer 
reaches back through the whole record, and attaches to the first 
substantial defect, and that there are defects of this character both 
in the writ and in the declaration ; that one count in the declaration 
is in tort, and the other is in contract, while the writ is an action 
in trespass and for deceit and breach of promise of marriage ; and 
that the whole is incongruous. These objections certainly deserve 
consideration. 

The first question is whether any incongruity in the writ, or any 
variance .between the writ and the declaration, is reached by a de- 
murrer. The writ requires the defendant to answer unto the 
plaintiff "in a plea of trespass, and also to a certain bill of the 
said plaintiff against the defendant for damages in the sum of 
$25,000, for deceit and breach of promise of marriage." Does 
this language describe a valid cause of action ; and, if so, is that 
cause of action variant from the first count in the declaration ? It 
is to be observed that the writ in this case was served upon the 
defendant as a separate process from the declaration, which was 
filed afterwards. This practice has come to us from English 
parentage. We should therefore look for light upon these ques- 
tions at the common-law practice as it existed when our American 
colonies became separated from the mother country. 

Under the old English practice the whole original writ was re- 
peated in the declaration, and, if a material variance appeared be- 
tween the writ and the declaration, the defendant might take ad- 
vantage of it, either by motion in arrest of judgment, writ of er- 
ror, plea in abatement or demurrer. But this was sdtered by rule 
of court in 1654, ordering that declarations in actions upon the 
case and general statutes, other than debt, should not repeat the 
original writ, but only tlie nature of the action. After this rule 
was made the only way in which the defendant could take ad- 
vantage of a bad original, or of a variance between the original 
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and the declaration, was by praying oyer of the Writ, or, in case 
of a bad original, by writ of error. But the practice of praying 
oyer of the original having been much used for delay, the courts 
came to a resolution not to grant oyer of the original writ, so that 
no advantage whatever could be had of a defective original or of 
a variance between it and the declaration, i Saund. 318, note 3. 
The effect of this rule was to abolish all pleas in abatement for 
any variance between the writ and the count, and it extended to all 
pleas in abatement which could not be proved without an exami- 
nation of the original writ. Gould's PL, ch. V, § 64, note 9, and 
§§ 82, loi. By statute of 13 Car. II. (Stat. 2, ch. 2), it was pro- 
vided that "the certainty and true cause of action" should be "ex- 
pressed particularly" in writs, bills and process issuing out of the 
courts of king's bench and common pleas, and in all bailable ac- 
tions where the penalty exceeded the sum of forty pounds. If 
this provision was not complied with, the defendant was to 
be bailed upon his own bond for appearance. Blackstone says: 
"This statute (without any such intention in the makers) had 
like to have ousted the king's bench of all its jurisdiction over 
civil injuries without force; for, as the bill of Middlesex was 
framed only for actions of trespass, a defendant could not be ar- 
rested and held to bail thereupon for breaches of civil contract. 
But, to remedy this inconvenience, the officers of the king's bench 
devised a method of adding what is called a clause of ac etimn to 
the usual complaint of trespass, the bill of Middlesex commanding 
the defendant to be brought to answer the plaintiff of a plea of 
trespass, and also to a bill of debt, the complaint of trespass giving 
cognizance to the court, and that of debt authorizing the arrest." 
3 Black. Comm. 288. The same practice was afterwards extended 
to the court of common pleas. 

A question very similar to the one now under consideration was 
decided in 1769 in the case of Callaghan v. Harris, 2 Wilson, 392. 
The sheriff was commanded to attach the defendants to answer the 
plaintiff "in a plea of trespass, and also that the defendants an- 
swer the plaintiff, according to the custom of the said court, in a 
certain plea of trover, and for converting of the goods and chat- 
tels of the said plaintiff," etc. The defendants having been ar- 
rested upon this writ and held to special bail, a motion was made 
for a rule to show cause why a common appearance should not be 
accepted for the defendants, alleging that the ac etiam in the ^yrit 
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did not particularly express the cause of action, as the statute of 
13 Car. II., statute 2, chapter 2, directs, for that there, is no such 
cause of action as a plea of trover, but it ought to have been in a 
certain plea of trespass upon the case for converting the goods and 
chattels of the plaintiff, etc. But it was resolved by the court that 
the cause of action was fully and clearly expressed, and that al- 
though the ac etiam was not exactly clerical, yet nobody who read 
it could doubt of the cause of action. So in the case under consid- 
eration, although the cause of action expressed in the ac etiam 
clause is "for deceit and breach of promise of marriage," which is 
not exactly clerical, yet actions for deceit belong to a class of ac- 
tions well known as actions on the case, and the words, "breach of 
promise of marriage,'* may be regarded as explanatory of the sub- 
ject-matter to which the deceit was applied, or they may be re- 
jected as surplusage. Gould's PL, ch. Ill, sec. 170. The writ 
then may be regarded as disclosing a cause of action in trespass 
on the case. 

Upon the question of variance between the writ and the first 
count, the authorities already cited show that a defect of this 
character cannot be reached by a demurrer. In Thompson v. 
Dicas, 2 Dowl. Pr. Cases, 93, the writ was trespass on the case, 
and the declaration was trespass. On a rule for setting aside the 
declaration for variance, the court held that under the uniformity 
act the declaration must be conformable to the writ, and the 
declaration was set aside, with leave to the plaintiff to declare 
properly under the writ if he could do so. But the court held, by 
Bayley, B., that the variance could not be taken advantage of on 
demurrer because it was a "mere irregularity." Chitty lays down 
the rule in such cases as follows : "Before the uniformity of pro- 
cess act (4 W. IV., ch. 39), upon common process, the plaintiff 
might declare in any cause of action whatever. But in bailable 
actions the declaration must have corresponded with the cause and 
form of action in the affidavit, and the ac etiam part of the latitat 
or other process; for otherwise the defendant would not be dis- 
charged on filing common bail, and the court would not allow the 
declaration to be amended in that respect ; but that was the only 
consequence, for the court would not in such case set aside the 
proceedings for irregularity." Chitty's PI., vol. I, p. 253. "If 
the bodv of the declaration state a cause of action that is not nor 
could be properly declared for in the form of action stated in the 
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writ, then the deviation would constitute an irregularity and 
ground for setting aside the declaration, but not a ground for de* 
murrer." Id., p. 254. In our own courts it has been decided that 
a variance between the writ and declaration must be pleaded in 
abatement. Wilder v. McCormick, 2 Blatch. 31 ; Duval v. Craig, 
2. Wheat. 45. But in this case the defendant has pleaded to the 
merits, and therefore it is now too late for him to plead in abate- 
ment. Prosser v. Chapman, 29 Conn. 515. 

(3) It remains now to consider the objections raised by the de- 
fendant to the declaration. Some of these objections are merely 
formal, and, not having been pointed out in the special demurrer, 
are not reached by it. Only defects of substance in the declaration 
can be taken advantage of under a special demurrer to a plea. 
Gould's PL, ch. IX, part i, sec. 20. 

It is claimed that there is a misjoinder of counts in the declara- 
tion, one count being in contract and the other in tort. If such 
misjoinder exists it is a radical fault, and is reached by the de- 
murrer. Gould's PL, ch. IV, sec. 98. 

As has already been remarked, the first count is in assumpsit. 
The second count sets forth the deceit of the defendant, in repre- 
senting that he was a single man, when, in fact, he was married, 
and, under that misrepresentation, entering into a promise of mar- 
riage with the plaintiff, and thereby preventing her from receiv- 
ing the attentions of other men and making a suitable marriage, 
and keeping her a single woman for the last six years, and in- 
juring her good name, and hurting her feelings, etc. This is a 
count in trespass on the case (i Ch. PL, 137), or, as it is gener- 
ally denominated, an action on the case. It sounds in tort. So that 
there is a count in assiimpsft, and a count in case, joined in the 
same declaration. These counts cannot be so joined at common 
law. Gould's PL, ch. IV, sees. 87, 88, 91. If the writ be regarded 
as substantially for trespass on the case, and the second count for 
the same cause of action, then the first count, being in assumpsit, 
is manifestly out of place. The first count, therefore, should be 
stricken out. Gould's PL, ch. IV, sec. loi. 

As both parties have been greatly in fault in pleading, and as 
a portion of the pleadings of both parties is to be stricken out, 
this may be done by both parties without costs. 

A further objection is raised to the declaration, that it shows, 
■upon its face, that the cause of action arose more than six years 
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before the suit was brought, and is, therefore, barred by the statute 
of limitations of New York. But the date mentioned in the decla- 
ration is not material, and, as the plaintiff can prove any date 
within the statutory period, such objection cannot be raised on de- 
murrer. 

On demurrer, see Cases Nos. 8, 24, 44, 46, 47, 49, 50, 51, 52, 56, 63 and 72; 
see also sees. 177, 181, 190, ]91, 193, 195, 218, 266-270, 339, 431, 453 and 521. 
On joinder of counts, see sees. 184-186. 
On variance between writ and declaration, see Case No. 16. 
On variance, see Cases Nos. 16, 55 and 75. 
On limitations, see Cases Nos. 30 and 73. 
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SECTION 4. 

Special traverse. 

A special traverse consists of three parts, the inducement (in- 
directly denying the facts set up in the previous pleading), the 
absque hoc or et non clause (a common traverse introduced by the 
words "absque hoc" or "et non"), and a verification (because of 
the new matter contained in the inducement). There are four 
purposes for which the absque hoc or special traverse may be 
used : (a) where a positive rule of law forbids a direct denial ; (b) 
where a pleading on its face alleges matter to be material or im- 
material and it is desired by the opponent to change it; (c) where 
it is desired to separate matters of law from matters of fact, 
thereby bringing the question before the court for decision; (d) 
to gain the affirmative of the issue and with it the right to open and 
close. A special traverse cannot be used as a substitute for the 
general issue or common traverse (sees. 156, 157, 158, 159 and 
160). 

State ex rel. Barrell et al. v. Christman et al. 

Case No. 70. 
(2 Ind. 126. 1850.) 

Appeal from the Boone Circuit Court. 

Perkins, J. Debt upon an administrator's bond against him 
and his sureties. The plaintiff is The State upon the relation of 
Barrell and Hannah. I'he defendants are John Christman, John 
H. Nelson, Simon Emmert, Samuel Miller, David Bush, William 
D. Porter, Caleb Osborn, and John Porter. The date of the bond 
is alleged to be the 29th September, 1838. John Christman is the 
administrator, and upon the estate of John Galvin, deceased. The 
condition of the bond is stated in the declaration ; and, according 
to that statement, is in the usual form of an administrator's bond. 
The declaration alleges that, in April, 1840, Barrell and Hannah 
obtained a judgment against Christman as administrator, upon 
a debt due from Galvin; and that an execution upon it was re- 
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turned, no goods, etc., of the deceased Galvin's estate. It then as- 
signs four breaches of the condition of the bond by Christman. 
The first is that he had received large amounts of the effects of 
Galvin with which he should have paid such judgment, but that he 
had wasted them, etc. The other breaches need not be stated. The 
defendants pleaded separately, and filed in the aggregate fifty-one 
pleas. The case went off upon demurrer in favor of the defend- 
ants ; and we shall find it necessary to state but one of the pleas in 
determining upon the correctness of the decision below. 

The eighth plea of William D. Porter was as follows: 'The 
said defendant says actio non, because he says that the said John 
Christman, on the 29th September, 1838, in the vacation of the 
Boone probate court, took out special letters of administration on 
the estate of one John Galvin, deceased; and the said supposed 
writing obligatory in the plaintiff's declaration set forth, was the 
' supposed bond of the said John Christman, and the other defend- 
ants herein, for the faithful discharge of such duties as such ad- 
ministrator; and the said Boone probate court, at its session next 
ensuing the date of said bond, did not confirm the said special let- 
ters of administration, nor continue said bond. And the said de- 
fendant avers that, from the 29th September, 1838, until the end 
of the next session of the said probate court thereafter ensuing, 
the said John Christman was not guilty of any of the said supposed 
breaches of the condition of said bond. Without this, — that the 
said John Christman was the administrator of the goods, chattels, 
rights, etc., of the estate of the said John Galvin, deceased, at any 
time after the end of the session of the Boone probate court next 
succeeding the said 29tli September, 1838; and this," etc. 

To this plea the plaintiff replied, giving a minute history of 
Christman's vacation-appointment, and averred, "that the said 
John Christman under and by virtue of said appointment, took 
upon himself the burden of said admii istration, and possessed 
himself of the goods, etc., of said estate, and proceeded to make 
an inventory, etc., thereof (the said John Porter assisting, etc.) ; 
and afterwards, and before the term of said probate court next 
ensuing his said appointment, said Christman caused said in- 
ventory, etc., to be filed in the office of said clerk of said probate 
court ; and at the term of said court next ensuing said appointment 
of Christman, to wit, at the November term, 1838, said court 
(whereof Samuel McLean continued to be judge, and who, as such 
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in vacation, approved said Qiristman's bond) made no order of 
record in relation to said appointment and said bond ; nor did the 
said court, at said November term, 1838, or at any other term, 
ever recall or set aside the appointment of said Christman or dis- 
approve of said bond, or appoint any other administrator of said 
estate, or make any other appointment of said Christman, as such 
administrator; nor was any other or different administration of 
said estate ever granted, than said appointment of said Christman 
as aforesaid made ; nor was any other security ever given by or on 
behalf of said Christman in the premises, than the bond aforesaid ; 
and said plaintiff further avers that, by virtue of said vacation-ap- 
pointment, Christman continued to act as administrator for many 
years after said November term, 1838, and made reports of his 
doings as such to said probate court, which said court received and 
acted upon, and further dealt with and treated said Christman as 
administrator as aforesaid, under and by virtue of his said vaca- 
tion-appointment, and after the said November term, 1838; and 
while said Christman so continued to act as such administrator, 
under his said appointment, he, the said Christman, committed the 
grievances, etc., complained of, etc., which the plaintiff is ready," 
etc. 

To this replication a demurrer was sustained, and final judg- 
ments given for the defendants. 

The replication was to several pleas, all similar to the one we 
have set out, and what we shall say will apply to all of said pleas. 

The plea in question was drawn with an eye to the following pro- 
visions of the Revised Statutes of 1838, p. 178, s. 18: "When any 
person shall die intestate in the vacation of said court (probate 
court), and his or her estate is in such condition as to require the 
immediate care of some person of competent integrity and ability, 
it shall be lawful for the clerk of such court,' in the county in 
which, by the conditions of this act, administration shall be 
granted, to grant some such person special letters of administra- 
tion on the estate of the said deceased until the next ensuing ses- 
sion of said court." "Provided, that such court, at its next ensu- 
ing session after the granting of such special letters of administra- 
tion, at its discretion, may confirm or revoke the same : and if such 
court shall confirm the granting of said letters, it may, at its 
discretion, either continue the bond taken as aforesaid by said 
clerk, or require such administrator to renew said bond, condi- 
tioned as aforesaid ; and if such court shall revoke such letters. 
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It shall proceed to grant general letters of administration to 
such person or persons as are or may be legally entitled to the 
same." 

The plea is what is called a special traverse, and its inducement 
must be, in substance, a sufficient answer to the declaration, though 
not a direct denial, nor yet a confession and avoidance of it, and 
the traverse with which it concludes. must go to a material point 
which will try the merits of the cause. We think this substantially 
such a plea. The declaration goes upon a general appointment as 
administrator, and alleges breaches occurring nearly two years sub- 
sequent to the appointment. The plea, in its inducement, states the 
appointment to be a special one, made by the clerk in vacation, to 
continue till the next term of the court ; that the appointment was 
not confirmed at that time and that no breach occurred prior 
thereto. Now, as the clerk had only power to make an appoint- 
ment that should continue till the next term of court, and as that 
made was not, according to the plea, confirmed at that term, it 
would seem that Christman could not have been administrator of 
said estate at the time the alleged maladministration took place ; 
and if not, his sureties could not be liable for it. As to the 
traverse, it denies directly that Christman was administrator at 
the time of the commission of the alleged breaches. The decision 
of that question would certainly determine the merits of the case. 
It has bieen objected that the special traverse was not the proper 
plea to have been adopted on this occasion; that it should have 
been a simple traverse of the fact that Christman was administrator 
at the time of the alleged breaches. Suppose this to be true, as to 
which we give no opinion. Still, as the plea adopted that very 
traverse, the inducement can be regarded as nothing worse than 
surplusage, which does not vitiate on general demurrer, as upon 
which we must decide upon this plea. 

The plaintiff, then, not seeing fit to demur to the plea specially, 
and it being good, as we have seen, upon general demurrer, what 
course was left him to pursue in regard to it? Stephen, in his 
work on Pleading, p. 189, says: "As the inducement of a special 
traverse, when the denial under the absque hoc is sufficient, can 
neither be traversed nor confessed and avoided, it follows that 
there is, in that case, no manner of pleading to the inducement. 
The only way, therefore, of answering a good special traverse, is 
to join issue upon it." See also The Mayor of Oxford v. Richard- 
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son et al., 4 T. R. 437; and Benner v. Elliot, 5 Blackf. 451. And 
this is but the general rule as to all good traverses. There cannot be 
a traverse upon a good traverse, and there cannot be a confession 
and avoidance of a good traverse. Issue must be taken on it. In 
this case suppose the defendant had simply traversed the fact that 
Christman was administrator, could it have been possible for the 
plaintiff to have confessed the fact that he was not administrator, 
and still avoided it so as to hold him liable as being administrator? 

It remains but to determine whether the replication in this case 
does take issue on the plea. The plea is, that Christman was not 
administrator at the time of the alleged breaches. The replication 
should have simply and directly joined issue upon it. It does not 
do this, but recites facts and circumstances going to show that 
Christman was administrator, but not such, we think, as, if true, 
would establish the fact. The probate court is a court of record. 
A record of its proceedings is required by law to be kept. Its acts 
are evidenced by its records. It is admitted in the replication in 
this case that the court made no entry of record continuing Christ- 
man in office, or continuing his bond in force. It is not alleged 
that any such order was announced by the court, and omitted by 
the clerk to be recorded. The appointment must have been con- 
tinued by the court at the term next after it was made, or it then 
expired, and no subsequent attempt to continue it could avail. The 
only fact relied on to evidence such continuance is, that at said 
next term Christman made report of his doings to that time. This 
he was bound to do if not continued. The fact, therefore, is of no 
importance to the question before us ; and it will hardly be con- 
tended, we think, that any mental determination on the part of the 
court, unrecorded and unannounced, could be taken as continuance 
of his appointment. Such a doctrine would be too great an out- 
rage upon the rights of the sureties, who would have a right to look 
to the record to ascertain the continuance or non-continuance of 
their liability. 

Another point must be noticed. Nelson, one of the defendants, 
filed the following plea, verified by oath, viz : "that the said sup- 
posed writing obligatory in the declaration mentioned, was signed 
by him upon condition that twelve or fifteen other good men signed 
it, which was not done ; and that unless said number of persons did 
sign it, it was not to be considered his deed." Demurrer to the 
plea sustained. 
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This plea admits the signature of the bond, and does not deny 
that the same was delivered to the obligee. When so signed and 
delivered it became absolute. Petersdorf, vol. 9, p. 109, n., says, 
"If the delivery be to the party himself, it is no escrow ; see Hob. 
246 ; Cro. Eliz. 520 ; for it makes the deed absolute. See i Dyer, 
34, pi. 25." Pauling et al. v. United States, 4 Cr. 219, and Moss 
V. Riddle, 5 id. 351, are to the same effect. The demurrer to this 
plea was rightly sustained. 

Per Curiam. — The judgment is affirmed, with costs, etc. 



ERSKINB y. HOHNBACn. 321 



SECTION 5. 

Replication de injuria. 

As the defendant by the general issue is permitted to deny in 
a general way the allegations in the declaration, so, too, the plaint- 
iff is extended a similar privilege when he seeks to traverse the 
plea, where that plea is a plea in confession and avoidance by way 
of excuse. By this replication, which is of two forms, sua propria 
absque tali causa, and sua propria absque residuo causce, the plaint- 
iff in the former may deny the whole of the excuses set up in 
the plea, and in the latter protest a portion of the excuse and 
deny the remainder. By this replication the plaintiff is enabled to 
put in issue several facts cumulatively where those facts together 
constitute the excuse (sec. 155). 



Erskine v. Hohnbach. 

Case No. 71. 
(14 Wallace, 613-620. 1871.) 

Error to U. S. Circuit Court, Eastern District of Wisconsin. 

Statement of Facts, — Trespass was brought by Hohnbach 
against Erskine for a seizure and sale by the latter of his prop- 
erty. Pleas, general issue, and two special pleas, setting up sub- 
stantially the same defense, to wit, that the acts complained of 
were done by defendant as collector of internal revenue, under an 
assessment regularly made by the assessor in the exercise of the 
latter's jurisdiction. De injuria was set up to the first special plea, 
and to the second plaintiff replied that the said tax was never 
chargeable to him, because he, during the time mentioned in the 
assessment, did not manufacture, remove or vend the property de- 
scribed, and that he had paid his taxes. Rejoinder, that plaintiff 
had not paid the assessment as stated in the plea. Issue was 
joined. Jury found for the plaintiff. Motion in arrest of judg- 
ment^ was made because the replication failed to answer the plea, 
and did not state that the plaintiff had taken an appeal from the 

assessment to the commissioners of internal revenue, according to 
21 
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section 19 of act of July 13, 1866. Motion overruled, and judg- 
ment for plaintiff. 

Opinion by Mr. Justice Field. 

We do not think that the omission, in the replication, to allege 
that the plaintiff had taken an appeal from the assessment to the 
commissioner of internal rev(*nue affected the character of the 
replication, or that the insertion of the allegation would have aided 
it. The defect of the replication consisted in the fact that it 
raised an immaterial issue. An appeal to the commissioner of in- 
ternal revenue from an assessment is only a condition precedent to 
an action for the recovery of taxes paid. It is not a condition pre- 
cedent to any other action where such action is permissible. 

The collector could not revise or refuse to enforce the assess- 
ment regularly made by the assessor in the exercise of the latter's 
jurisdiction. The duties of the collector in the enforcement of the 
tax assessed were purely ministerial. The assessment, duly certi- 
fied to him, was his authority to proceed, and, like an execution to 
a sheriff, regular on its face, issued by a tribunal having jurisdic- 
tion of the subject-matter, constituted his protection. 

Whatever may have been the conflict at one time, in the ad- 
judged cases, as to the extent, of protection afforded to ministerial 
officers acting in obedience to process or orders issued to them by 
tribunals or officers invested by law with authority to pass upon 
and determine particular facts, and render judgment thereon, it is 
well settled now that if the officer or tribunal possess jurisdiction 
over the subject-matter upon which judgment is passed, with 
power to issue an order or process for the enforcement of such 
judgment, and the order or process issued thereon to the ministerial 
officer is regular on its face, showing no departure from the law, or 
defect of jurisdiction over the person or property affected, then, 
and in such cases, the order or process will give full and entire 
protection to the ministerial officer in its regular enforcement 
against any prosecution which the party aggrieved thereby may in- 
stitute against him, although serious errors may have been com- 
mitted by the officer or tribunal in reaching the conclusion or judg- 
ment upon which the order or process is issued. Savacool v. 
Boughton, 5 Wend. 171 ; Earl v. Camp, 16 id. 563; Chegaray v. 
Jenkins, 5 N. Y. 376 ; Sprague v. Birchard, i Wis. 457. 

Now the replication to the second special plea did not deny the 
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jurisdiction of the assessor to make an assessment under the cir- 
cumstances alleged in the plea; nor that the assessment made by 
him was duly certified to defendant as collector of the district, with 
an order to proceed to enforce it, nor that the property assessed 
was subject to taxation ; but only averred that the assessment made 
was not chargeable against the plaintiff, because he had not manu- 
factured and sold or removed the property assessed within the 
period mentioned, and had paid all the taxes chargeable against 
him upon such property — an averment which, if true, would only 
have shown that the assessor had erred in his judgment in making 
the assessment, and could not have controlled the action of the col- 
lector, nor have justified him in suspending the enforcement of 
the tax. A judgment debtor might as well complain of the enforce- 
ment of an execution by a sheriff on the ground that the court 
erred in finding that he was indebted to the plaintiff and so giving 
judgment against him. 

An immaterial issue having been thus tendered, the proper 
course for the defendant to pursue was to demur to the replication, 
and thus force the plaintiff to join issue on the merits of the de- 
fense pleaded, or to allow judgment to pass against. Had the 
issue here made been the only one in the case tendered to the de- 
fense pleaded by the second special plea, the defendant, not being 
able to set up that defense under the general issue, would have been 
entitled after verdict to an arrest of judgment and an award of re- 
pleader. Gould on Pleading, ch. X, § 29. But such was not the 
fact here. The first special plea set up the same defense as the 
second. In both of the special pleas the defendant justified the 
seizure and conversion of the property, described in the declaration, 
as collector of internal revenue, under an assessment against the 
plaintiff duly made by the assessor of the district and certified to 
him. The difference in the language used in the two pleas, and. in 
the particularity with which the assessment of the tax and the 
distraint and sale of the property were set forth, did not change the 
substantial identitv of the defense made. 

Now the replication of de injuria, which was interposed to the 
first special plea, put in issue the material averments of that plea. 
It threw upon the defendant the burden of proving so much of the 
plea as constituted a defense to the action. As no error in the rul- 
ing of the court on the trial is presented, we are forced to presume 
that the defendant was accorded every opportunity allowed by law 
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to establish the facts averred by him. To arrest judgment upon 
the verdict rendered on this issue because an immaterial issue was 
formed upon a replication to another plea setting up the same de- 
fense, and award a repleader, would be in effect to allow the same 
matter to be twice tried. Such being the case, the granting or re- 
fusing the motion rested in the discretion of the court below, with 
which this court will not interfere. 

We are aware of numerous decisions in this country to the ef- 
fect that the replication de injuria is only a good replication where 
the plea sets up matter of excuse, and is not good where the plea 
sets up matter of justification, though the justification be under 
process from a court not of record, or rest upon some authority of 
law other than a judgment of a court. Such are the decisions of 
the supreme court of New York (Griswold v. Sedgwick, i Wend. 
131 ; Coburn v. Hopkins, 4 id. 577), and they proceeded upon the 
supposed doctrine of the resolutions in Crogate's Case, 8 Coke,. 
132. But an examination of that case will show that the doctrine 
is not supported to the extent laid down in the New York decisions. 
The third resolution in Crogate's Case does not state that a repli- 
cation de injuria is bad where the justification is under authority 
of law, but, as observed by Mr. Justice Patteson in Selby v. 
Bardons, 3 Barn. & Ad. 2, this, if taken to the full extent of the 
terms used, is inconsistent with that part of the first resolution 
which states that where the plea justifies under proceedings of a 
court not of record the replevin may be used. In that case the 
declaration was in replevin for goods and chattels. The avowry 
of the defendant stated that the plaintiff was an inhabitant and oc- 
cupier of a tenement in a certain parish ; that a rate for the relief 
of the poor of the parish was duly made and published, in which 
the plaintiff was rated at seven pounds ; that he had notice of the 
rate, and was required by the defendant, as collector, to pay the 
same, which he refused ; that he was then summoned before two 
justices to show cause why he refused; that he appeared, but 
showing no cause, the justices issued a warrant to the defendant 
to distrain the plaintiff's goods and chattels, under which he, and 
the other defendant as his bailiff, took the goods and chattels men- 
tioned in the declaration. To this avowry the plaintiff filed the 
plea of de injuria, to which a special demurrer was interposed, as-^ 
signing for cause that the plea offered to put in issue several dis- 
tinct matters, and was pleaded as if the avowry consisted wholly 
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in excuse of the taking and detaining and not as a justification and 
claim of right. The court considered at length both causes, and 
held that the plea was good. On error to the court of exchequer 
chamber this ruling was affirmed (3 Tyrw. 430), and the decision, 
it is believed, has never been departed from in the English courts. 
The plea de injuria in this case to the avowry stands like the repli- 
cation de injuria to a plea setting up similar matter in an action of 
trespass. There is no distinction in the effect of the plea in one 
case and the replication in the other. This was held by the king's 
bench in the case cited, and by the court of exchequer chamber on 
error. 

This case is authority for the sufficiency of the replication to the 
first special plea. Other cases might be cited to the same purport. 
The decisions in England on this point will be found collected in 
a learned note to Crogate's Case by Mr. Smith in his leading 
cases, and the decisions in this country will be found collected in 
an equally learned note by the American editors of that work. 

But aside from the considerations mentioned, however the repli- 
cation might be regarded in some courts on special demurrer, its 
defective character, if at all defective, was cured by the verdict. 
The objection to its sufficiency to put the averments of the plea in 
issue cannot be raised after verdict. See Lytle v. Lee, 5 John. 112, 
and the cases there cited. Judgment affirmed. 

On the replication de injuria j see Case No. 74; see also sec. 155. 
On the qualities of the replication in general, see Cases Nob. 39, 44, 49, 51» 
56 and 72. 



CHAPTER V. 

OF THE DEFECTS OF PLEADING — DUPLICITY— DEPARTURE — 

NEW ASSIGNMENT — VARIANCE. 

SECTION I. 
Duplicity. 

A declaration which states two or more distinct grounds in sup- 
port of the same claim, or a subsequent pleading which contains 
two or more distinct answers to the matter alleged in the previous 
pleading, is bad for duplicity. This, however, does not apply to a 
matter which is pleaded as necessary inducement, nor where sev- 
eral matters collectively only go to make up one connected proposi- 
tion. At common law duplicity was taken advantage of by special 
demurrer ; at the present time, generally, by a motion to strike out 
(sees. 175-190). 



Jackson v. Rundlet. 

Case No. 72. 
(Circuit Court for New Hampshire: 1 Woodbury & Minot, 381-388. 1846.) 

Statement of Facts. — Action of debt on a bond. After oyer the 
defendant pleaded non est factum and a second plea of general 
performance. There was an issue on the first plea, and a replica- 
tion to the second that defendant had received money that he did 
not use or account for according to his duty. To this there was a 
demurrer for duplicity. 

Opinion by Woodbury, J. 

It is well settled that an objection founded on duplicity in plead- 
ing can be taken advantage of only by a special demurrer. Otis 
V. Blake, 6 Mass. 336. Because the defect is in form rather than 
substance, tending to prolixity, unnecessary expense in recording 
and copying, and confusion with courts and juries by multifarious 
and mixed issues, i Chitt. PI. 513. The duplicity must also be 



• JACKSON V. RUNDLET. 327 

specially pointed out. i Saund. 337, b; 10 East, 73; Currie v. 
Henry, 2 John. 433. In this case the designation of the duplicity 
is imperfect, but the demurrer may be regarded as special, rather 
than general, since the breaches are alleged to be two in number, 
and independent of each other. 

It runs, however, very near the brink; and hence the plaintiff 
objects that the demurrer is in form a general rather than special 
one. The distinctions between these demurrers are modern, there 
being none at common law, and now the only established difference 
is that just alluded to, in respect to the pointing out of the duplic- 
ity, viz. : That a special demurrer assigns some specific cause, 
and a general demurrer does not, and either refers to no causes 
whatever, or only to general ones, i Inst. y2 ; 4 Bl. Com. 132 ; i 
Chit. PI. 646. Since the 27th Elizabeth all matters of form can 
be reached only by special demurrer, i Saund. 337, b; Tidd, 
648 ; Com. Dig., Pleader, 27, A special one, therefore, is always 
safest. And this must be considered such a demurrer, as one 
cause is assigned specifically to a certain extent, though the 
rest are like a general demurrer, i Mass. 500, arguendo. 

But it is contended by the plaintiff that whether his replication 
be double or not is immaterial, and need not be examined even on 
a special demurrer, as the plea is bad, and the judgment must be 
on the first fault in the record. Such is doubtless the general 
doctrine on this subject when a plea is bad in substance, i Chit. 
PI. 647 ; 5 Cranch, 257; i Gall. 91 ; 2 John. 465 ; 3 id. 366; 11 id. 
482. 

But there are several exceptions to this rule. In courts of error 
the judgment will not always be against him committing the first 
fault, because it may be cured by a verdict, and because the decision 
below may have been made on other grounds entirely; and the 
party may wish, and it may be proper, to allow him to amend. So 
the judgment may be reversed to enable the court to have the mat- 
ter presented suitably, and then the whole case is left open to 
amendment and another trial, without rendering judgment for 
either the plaintiff or the defendant. See Davis v. Garland, 4 
How. 431. Nor can the court, where the suit is brought, go back in 
a case like this to the first fault, unless it be one bad on general 
demurrer. For-objection should have been taken to it specially, by 
the opposite party, before pleading over. 

In this cas^ the defendant is a surety in a bond, and the objection 
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to his plea is that it is bad for not setting out the articles of asso- 
ciation, and denying a breach of them, as well as of the condition 
to perform them. But the idea that he should go into this greater 
particularity is, in my opinion, not well founded. 

The defendant is not supposed to have those articles in his pos- 
session like the plaintiff or the deceased principal in the bond. 
When, therefore, he gets oyer of the conditions of the bond, all 
of which are affirmative, and among thi/em one to fulfill these 
articles, and then proceeds to allege a performance generally, or 
in the language of the condition, he does all that is at first neces- 
sary. I Chit. PL 514; 8 D. & E. 459; 2 Saund. 413; Hughes v. 
Smith, 5 John. 168; 2 id. 413. 

Some cases seem to have required sums and dates to be given, 
such as Doug. 214, and 2 N. H. 130. But if that is the true con- 
struction of them, it is apparent that they cannot be sustained as 
sound law. Sneed v. Wister, 8 Wheat. 690, is cited against this 
conclusion. But the court merely ruled in that case that the de- 
fendant could not crave oyer of a deed named in the condition of 
the bond; and, if he wishes to use it, must produce it himself or 
show an excuse. But here no oyer of the articles is craved, nor 
any use made of them by the defendants. 

Let us then proceed to examine the replication, to see whether 
the charge of duplicity against it is well sustained. What consti- 
tutes duplicity in such a case ? Not more than one fact being al- 
leged, not a connected proposition made, embracing several facts, 
but distinct defenses, in case of pleas, or separate and independent 
breaches in replication, or different causes of action set out in 
writs. I Chitty, PI. 261; 2 Wm. Bl. 1022; i Burr. 316; 2 John. 
433-462 ; 3 id. 315 ; 3 Caines R. 160. See various other cases show- 
ing that any number of facts are not double if they go to establish 
a single point as a breach or a single justification. Stephen on PI. 
274; Gould on PI. 421-427; 7 Bacon's Ab. PI.; 9 Wend. 143; 6 
Mass. 338; 6 Brown's P. C. 27; 5 Pick. 221 ; Story, PI. 283-287. 

Examples, however, throw more light on questions like this 
than any general definition. Thus, a defense that the plaintiff had 
married and her husband released the cause of action is good as a 
plea, because, though two facts are alleged, they both unite to con- 
stitute but one defense. While a plea justifying a trespass, as 
moderate correction, and averring also a release, is double; the 
two facts being disconnected and constituting two independent de- 
fenses. 



JACKSON V. RUXDLET. 329 

So a justification by an assistant to a deputy-sheriff, that the 
warrant was regularly issued and delivered to the deputy-sheriff, 
that he seized the property by virtue of its being the property of 
the judgment debtor, but in possession fraudulently of the plaint- 
iff, and that the defendant acted in aid and by command of the 
deputy-sheriff, are dependent facts, making but one defense. 
Patcher v. Sprague, 2 John. 462. 

As to the English precedents since William III, it is to be no- 
ticed that they are not always applicable, being made under a stat- 
ute in that reign, by which double breaches are allowable to be 
assigned in replications in actions on bonds to secure the per- 
formance of covenants, i Chitty, PI. 688. And this act is in 
analogy to the common-law rule in actions in covenants, where a 
double breach is not considered as duplicity. But that statute is 
not in force in New Hampshire, and is a departure from the com- 
mon law generally as well as the practice in this state, Mooney 
V. Demerrit, i N. H. 187. 

Here a forfeiture is settled by the trial of one breach, and dam- 
ages are then assessed for all that can be proved in a hearing af- 
terwards in chancery (Parker v. Colcord, 2 id. 38, 39) ; while 
there, no damages were assessed but on the breaches assigned and 
tried, i id. 188. The cases in England, where the assignment of 
a breach must still be single, are numerous, and some of them are 
much like the present, where the assignment has been considered 
not double. In a part of them the objections there are made for 
other reasons, such as want of sufficient particularity. Yet, if open 
to objections for duplicity, they would probably have been taken 
or made. 

Thus in Shum v. Farrington, i Bos. & Pull. 640, the case was 
debt on bond and the plea craving oyer. It appeared by the con- 
dition that the defendants became bound for the faithful conduct 
of R. S., as agent to the plaintiff, to receive and pay money, and 
account truly, etc. The plea then alleges general performance. 
Replication, that the agent received £2,000 belonging to the busi- 
ness, and hath not paid to the plaintiffs and given a fair account 
thereof. Special demurrer, that the names of the persons from 
whom he received the money and the time are not set out. No ob- 
jection was made that the replication was double. 

In Cornwallis v. Savery, 2 Burr. yy2y the breach was the receipt 
of a sum and not accounting for it. This was held to be single, as 
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both must unite, the receipt and not accounting, in order to con- 
stitute a breach of the condition of a bond. Barton v. Webb, 8 D. 
& E. 459. If the breach was averred to be receipts of money from 
different persons, A. and B. and C, then it would be double, i 
Str. 227 ; case cited, 2 Burr. 773. 

In Adams v. Mack, 3 N. H. 493, a similar view was taken, and 
the court held that a plea justifying the sale as well as the taking 
of the goods sued for, was not double, both being necessary to 
constitute a full defense to the charge of converting them. See 
also Galusha v. Cobleigh, 13 id. 79. 

The conclusions of the court, then, may be summed up as fol- 
lows: The demurrer is to be considered as a special one; and if 
duplicity existed in the replication, it could thus be taken advan- 
tage of, and judgment be rendered against the plaintiff for it,, 
unless there was such previous fault in the plea as ts bad in gen- 
eral demurrer. See some exceptions. Stephen's PI. 163, 164; 
5 Barn. & Aid. 507; Garland v. Davis, 4 How. 131. But the plea,. 
I think, contains no such fault. 

The plea avers a general performance of all the previous du- 
ties named in the condition of the bond, and, as before suggested,, 
seems sufficient, especially as the articles of the association were 
not in the possession of the sureties. After craving oyer of the 
bond and condition in which they are named, but are not produced 
with it, it is enough to allege generally a compliance with them 
all. One of them was to keep fair and honest books and accounts 
of all his doings with the association ; another was, faithfully to- 
keep their secrets; another, to conform to articles and by-laws; 
and another, to obey all written instructions from the associa- 
tion. 

The replication evidently does not intend to assign any breach 
of the first, second or fourth heads of duty, except as some of 
them may be included in the third, to conform to the articles and 
by-laws. But after averring what the articles and by-laws were 
in respect to his making purchases as agent for the association, 
and also to contract to pay for labor required in waiving, etc., and 
once in three months or oftener, if requested, account for money 
received for them, and likewise give statements of what was re- 
ceived and services rendered, the replication alleges that J. S. 
Rundlet became agent, and while so received $35,566.66 for said 
association on account of it, and his duty to use it, and that he 
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was directed to use and pay it in the business of said association ; 
yet he hath not so used it nor accounted for it, nor paid the same 
to or for the association. 

Though inartificial in some degree, this breach is much Hke 
those assigned in Shum v. Farrington, and Cornwallis v. Savery. 
And though no question was raised as to duplicity in the first 
case, it was in the last, and it was held to be single (not needing 
to be cured by the statute of William III.). 

Here the duty was to use the money in behalf of the associa- 
tion; there, to account for it. Here, then, the breach is that he 
did not so use the money, and the other allegations which follow 
are merely connected with that averment, to make this single 
breach complete and full by adding, not new breaches and inde- 
pendent ones, but facts showing him liable for not so using the 
money, because he had not, instead of that, paid it over or in any 
way accounted for it. But these last allegations do not seem 
meant, nor are they fairly to be construed, as separate and inde- 
pendent breaches. They are rather component parts or elements 
tending to show the first breach existing unatoned for, and not in 
anv way satisfied or commuted. 

Strange as it may seem, also, it is not averred that any duty to 
pay over the balance existed, and hence the necessity on that 
account, also, an averment of not paying them over cannot be con- 
sidered as an averment of a second distinct breach of what there 
is not stated to have been any duty to be broken or fulfilled. For 
reasons like these the replication is adjudged good. 
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SECTION 2. 

Departure. 

Where a pleader shifts his ground of action or defense so that 
his subsequent pleading does not strengthen and fortify what he 
has previously alleged, there occurs what is known as a departure. 
This may be either in point of law or in point of fact, and is taken 
advantage of by a general demurrer. Usually a departure is fatal 
to the cause of the pleader (sees. 52, 244-249). 

On demurrer, see Cases Nos. 8, 24, 45, 46, 47, 49, 50, 51, 62, 56, 62, 69 and 
72; Bee also sees. 177, 181, 190, 191, 193, 195, 213, 265, 266-270, 339, 431, 452 
and 521. 

On duplicity, see Cases Nos. 28 and 39. 

On qualities of a replication, see Cases Nos. 39, 44, 49, 51, 56 and 71. 



Union Pacific Railway Co. v. Wyler. 

Case No. 73. 

(158U. S. 285. 1895.) 

In an action by an employee of a railroad company against the 
company based upon the general laws of master and servant, and 
brought to recover damages for an injury which had happened 
to the plaintiff in Kansas while on duty there, an amended peti- 
tion which changes the nature of the claim, and bases it upon a 
statute of Kansas giving the employee in such case a right of ac- 
tion against the company, in derogation of the general law, is a 
departure in pleading, and sets up a new cause of action ; and the 
statute of limitations as applied to such new cause of action treats 
the action as commenced when the amendment was incorporated 
into the pleadings, and not as begun when the action itself was 
commenced. 

This result is not in any way affected by the fact that the 
amended petition was filed by consent, as such consent covers only 
the right to file the amendment, but does not waive defenses 
thereto when filed. 

On the 25th of September, 1885, Otto Wyler, the defendant in 
error, sued the Union Pacific Railway Company, plaintiff in 
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error, in the circuit .court of Jackson county, state of Missouri, to 
recover damages for a personal injury. The petition alleged that 
in April, 1883, and for a long time prior thereto, he was em- 
ployed by the defendant at Wyandotte, Kansas, in repairing loco- 
motives and engines; that at the date stated the corporation had 
in its employ other men beside himself, among whom was one 
Charles B. Kline, who at that time "was wholly incompetent and 
unfit for the position which he occupied and the work he per- 
formed; that said incompetency was wholly unknown to plaint- 
iff at said time though well known to the defendant, and defend- 
ant negligently and wrongfully kept and retained said Kline in its 
employ with full knowledge of his incompetency; that at said 
time and place, plaintiff, at the request of defendant and in the 
ordinary course of his employment, was engaged in repairing a 
fire box in one of the defendant's locomotives ; that on this par- 
ticular occasion plaintiff was, at the request of defendant, as- 
sisted in said work by said Kline; that plaintiff and said Kline 
whilst so engaged in repairing said fire box of said locomotive 
were in the act of lifting and placing in position the fire dump 
belonging thereto (which was a part of their business and em- 
ployment), said dump being made of iron and of great weight; 
that while engaged in such business, and without fault on the 
part of the plaintiff, and through the negligence and mismanage- 
ment of defendant in retaining and employing the said Kline, 
after knowing his incompetency, the said heavy iron dump was 
carelessly and negligently thrown down, and let fall against the 
plaintiff," by reason of which he was injured and damaged to the 
extent of $25,000, for which judgment was asked. 

In October, 1885, ^^^ defendant filed a general denial, and on 
the i6th of November, 1885, removed the cause to the circuit 
court of the United States for the western district of Missouri. 
On the i8th of November, 1886, an amended answer was filed 
averring that the plaintiff's injury resulted from his own negli- 
gence, and pleading in bar of the action a limitation of two years 
under the laws of the state of Kansas, On the 3d of Ntwember, 
1887, ^1^^ plaintiff replied to the amended answer denying the 
charge of negligence, and demurred to the third clause thereof, 
which pleaded the Kansas statute of limitations. On the sth of 
January, 1888, the demurrer to the defendant's answer was sub- 
mitted to the court. On the 23d of May the defendant amended 
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his answer by inserting in the third clause, which set out the stat- 
ute of Hmitations of Kansas, the averment that both parties were 
residents of that state at the time of the accident and had con- 
tinued so up to that date. This amendment was consented to by 
counsel, on condition that the demurrer which had been filed to 
the first amended answer should be considered as pleaded against 
the last answer, and that it be submitted. The court sustained 
the demurrer to so much of the answer as set up the bar of the 
Kansas statute. 

Thereupon, consent was filed that the defendant should with- 
draw its answer and be at liberty to demur to the petition. A 
general demurrer was then filed. This demurrer was then filed. 
This demurrer was sustained, with leave to amend instanter. On 
October 30, 1888, the plaintiff filed an amended petition, in which 
he reiterated his original averments and added thereto the charge 
that his injury resulted from "the negligence and mismanagement 
of the defendant, its agents and employees, and in consequence of 
the negligence and mismanagement of said Kline." On the 26. 
day of November, 1888, by consent of counsel, plaintiff filed a sec- 
ond amended petition. This restated the averments of the first 
amended petition, except that it eliminated the charge of incom- 
petency on the part of Kline and the averment of knowledge of 
such incompetency in the defendant, and rested the cause of ac- 
tion exclusively upon the negligence of Kline, as a fellow-serv- 
ant of the plaintiff, averring that the corporation was liable for 
injur}' suffered by him. through the negligence of a fellow-serv- 
ant, for the reason that a right of action was given in such case 
by the law of Kansas, where the accident occurred. The lan- 
guage of the petition is as follows : "That by reason of the prem- 
ises (the negligence above stated) the plaintiff had and has a 
cause of action against the defendant under and by virtue of the 
law of Kansas in such cases made and provided in section i, chap- 
ter 93, Laws of Kansas, 1874.*' 

On the 3d of November, 1888, the defendant answered the 
amended petition: 1st, by confessing that the plaintiff was in its 
employ, and admitting the existence of the Kansas statute ; 2d, by 
claiming that the injury suffered was brought about through the 
plaintiff's own fault ; 3d, by asserting that both parties were citi- 
zens of the state of Kansas at the time the accident occurred, and 
had been so ever since, and hence, the right to recover barred by 
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the limitation of two years created by the Kansas 'aw; and 
4th, claiming that, as the cause of action alleged in the second 
amended petition was wholly different from that averred in the 
original and the first amended petition, the same was barred by 
a limitation of five years created by the laws of the state of Mis- 
souri. 

On the 4th of March, 1889, leave was granted to withdraw the 
foregoing answer and to file a demurrer. On the next day the 
parties appeared in open court, and a new amended answer was 
filed. This averred, in somewhat different phraseolog}*, the de- 
fenses already stated, and added a new one, namely, want of juris- 
diction. To the third ground of this answer plaintiff demurred, 
and to the second ground he filed a general denial. This de- 
murrer was sustained on J^larch 6th. On the issues thus made up 
the case was twice tried and the jury failed to agree. In Sep- 
tember, 1891, the case was tried for the third time and resulted in 
a verdict in favor of the plaintiff for $10,000. After motions for 
new trial and in arrest of judgment had been overruled, the case 
was brought here by error. 

Mr. Justice White, after stating the case, delivered the opin- 
ions of the court. 

It was claimed at bar that the demurrer filed, instead of being 
to the last answer, was to the first amended answer, and there- 
fore that it was addressed to the third ground therein set out, 
that is to say, the plea of limitation under the Kansas statute, and 
that the general denial, instead of being addressed to the second 
ground in the last amended answer, applied to the second ground 
in the first amended answer, which averred negligence on the 
part of the plaintiff. The record docs not support this conten- 
tion, although it indicates that the pleader intended that the de- 
murrer and the denial should have that effect, but mistakenly ap- 
plied them to the last amended answer. The controversy on this 
point, however, is immaterial in view of the conclusions which 
w'e have reached. 

The statute law of Kansas provides as follows: "Every rail- 
road company organized or doing business in the state shall be 
liable for all damages done to any employee of such company in 
consequence of any negligence of its agents, or by any misman- 
agement of its engineers or other employees to any person sus- 
taining damages." Laws of Kansas, 1874, ch. 93, sec. i. 
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The occurrence for which tlie plaintiff seeks to -recover damages 
happened in the state of Kansas in April, 1883. The first petition 
was filed in the state court of Missouri on September 25, 1885, 
that is to say, two years and five months after the injury. Actions 
for damages for personal injury, not arising from contract, are 
barred by the general law of Kansas after a period of two years. 
General statutes of Kansas, 1868, art. 3, ch. 80. The first 
amended petition was filed October 30, 1888,. and the second 
amended petition November 2, 1888. At least five years and si!x 
months, therefore, intervened between the occurrence which 
caused the damage and the filing of the second amended petition. 
The statute law of Missouri bars actions on account of personal 
injury in five years. Rev. Stat. Mo. 1889, vol. 2, sees. 6773-6775. 
The question of the operation of the statutes of limitation of 
Kansas and Missouri, upon the right of action here asserted, lies, 
therefore, at the very threshold of the case. It is an elementary 
rule that limitations are governed by the law of the forum, and 
not by the law of the place where the event happend which gave 
rise to the suit. This is not denied, but it is argued that the 
Kansas statute operates in this case as a bar to the action in the 
court of Missouri, because of circumstances which make the case 
an exception to this general rule. It is also contended that the 
five-year limitation of the law of Missouri bars the action, and this 
proposition is based upon the claim that the second amended peti- 
tion propounded an entirely new and distinct cause of action. 

Before considering the limitations which it is asserted results 
from the Kansas statute, we will determine whether the action is 
barred by law of Missouri, because if so, it will be unnecessary to 
decide whether the Kansas statute has an extra-territorial effect. 
The decision as to the application of the Missouri law involves, 
first, the ascertainment of whether the amended petition presented 
a new cause of action. The legal principles by which this ques- 
tion must be solved are those which belong to the law of de- 
parture, since the rules which govern this subject afford the true 
criterion by which to determine the question whether there is a 
new cause of action in case of an amendment. In many of the 
states which have adopted the code system great latitude has been 
allowed in regard to amendment; but even in those states it is 
held that the question of what constitutes a departure in an 
amended pleading is nevertheless to be determined by the rules of 
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common law, which thus furnish the test for ascertaining whether 
a certain amendment presents a new cause of action, even although 
it be permissible to advance such new cause, by way of an amend- 
ment. 

Coke upon Littleton, 304 a, says : "When a man in his former 
plea pleadeth an estate made by the common law, in the second 
plea regularly he shall not make it good by an act of Parliament. 
So when in his former plea he instituteth himself generally by the 
common law in his second plea he shall not enable himself by a 
custom, but should have pleaded it first." 

Comyns' Digest, "Pleader" (F. 8), states the same rule, and 
gives the following illustrations of departure : 

"In debt on bond by sheriff against his bailiff to pay him 2od, 
for every defendant's name in every warrant in mesne process, 
defendant pleads he had paid it, plaintiff replies that he had not 
paid it for A: defendant rejoins Stat. 23 T. 6, and 3 G., it is a 
departure : for pleading he has had and rejoining he ought not to 
pay, and for pleading common-law plea, and rejoining a statute. 
Belantive v. Irwin, M. 4 G. 2, C. B. Fort. 368. 

"So, if a man avows for that A. being seized in fee granted to 
him a rent, and the defendant pleads nothing in the tenements 
at the time of the grant, and the plaintiff rejoins that A. was 
cestuy que use in fee, which use is now executed by the statute of 
uses : this is a departure. PI. Com. 105 b." 

Chitty on Pleading, i, pp. 674, 675, states the principle as fol- 
lows: "A departure may be either in the substance of the action 
or defense, or the law on which it is founded : as if a declaration 
be founded on the common law, and the replication attempt to 
maintain it by a special custom, or act of Parliament." 

Stephen on Pleading, pp. 412, 413, thus elucidates the point: 
"These, it will be observed, are cases in which the party deserts 
the ground, in point of fact, that he had first taken. But it is also 
(a) departure, if he puts the same facts on a new ground in 
point of law : as if he relies on the effect of the common law in his 
declarations, and on a custom in his replication : or on the effect 
of the common law in his plea, and a statute in his rejoinder." 

Gould on Pleadings, pp. 423, 424, says : "When the matter, first 
alleged as the ground of action or defense, is pleased as at com- 
mon Jaw, any subsequent pleading by same party, supporting it 

by a particular custom, is a departure. 
23 
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"Again, a declaration or plea, asserting a right at common law, 
is not fortified by the subsequent allegation of a right created by 
statute. If, therefore, to an action of trespass, laid in common 
form, for taking the plaintiff's cattle, the defendant justifies the 
taking of them damage feasant, by distress : and the plaintiff re- 
plies, that the defendant drove them out of the county (which is 
not actionable by the common law, though made so by the statute 
52 H. 3, and i and 2 Ph. and M., c. 12), the replication is a de- 
parture, for the same reason as is the last case. The plaintiff in 
this case should have founded his action upon the statutes." 

Saunders on Pleading and Evidence, pp. 806, 807, thus sup- 
ports these authorities: "A departure in pleading is said to be 
when a party quits or departs from the case or defence which he 
has first made and has recourse to another : it is when his replica- 
tion or rejoinder contains matter not pursuant to the declaration 
or plea, and which does not support and fortify it. A departure 
may be either in the substance of the action or defense, or the law 
on which it is founded." 

The courts have, by their decisions, made application of these 
principles to changes in the facts averred or law relied on, thus 
illustrating the rule in many aspects. Where it was first alleged 
in an action for libel that the defendant had attacked the solvency 
of the plaintiff, and by amendment that he had assailed the plaint- 
iff's integrity in his personal conduct without questioning his 
solvency, this was held to be a new cause of action. Mohr v. 
Lemlc, 69 Ala. 180. See also Smith v. Smith, 45 Pa. St. 403, 
where the same rule was applied in a case of slander. Where a 
party alleged that he was forcibly ejected from a train, and then 
by amendment averred that he was misled by the agents of the 
corporation into getting out at a wrong station, it was held to be 
a new cause of action. A. G. S. R. v. Smith, 81 Ala. 229 Where 
a party declared upon a contract, under which he claimed as as- 
signee, and amended so as to rest on a contract which he alleged 
was made directly with himself, it was held a new cause of ac- 
tion. Bingham v. Talbot, 63 Tex. 271. 

An action of assumpsit was changed by amendment into an ac- 
tion of debt : the conclusion was that the amendment was a new 
cause of action. Crofford v. Cothran, 2 Sneed, 492. At common 
law, no action lies in favor of one person for the death of another ; 
a statute allowed such an action to be brought in the name of a 
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personal representative: by mistake an action of this kind was 
brought in the name of the wife of a person who had been killed : 
it was amended so as to make the personal representative the 
nominal plaintiff. Held, that it was a new cause of action. Flathy 
V. M. & C. R. R., 9 Hcisk. 230. A party filed a bill in equity 
against a corporation without alleging its dissolution, etc., and 
that he was without remedy at law : after he amended so as to in- 
sert all the necessary allegations to give equity jurisdiction. 
Held, that this was a new cause of action. Dudley v. Price, 10 
B. Mon. 54. A bill was filed for the reconveyance of land only, 
and an amendment referred to certain slaves. Held, the allega- 
tions concerning the latter were another cause. Christmas v. 
Mitchell, 3 Ired. 535, 

In Georgia the doctrine has been applied to the very condition 
of the pleadings here before us. There the court said : Whenever 
a suit is commenced in this state, and the plaintiflf relies for his 
right of action and his recovery upon a foreign statute, he must 
plead such statute. If he pleads it defectively, or shows in some 
other way that he relies upon it, he will be entitled, under our 
code, to amend by setting out the statute, or such parts of it as he 
relies on, as was done in the case of Railroad Co. v. Nix, 68 Ga. 
572. If, however, he commences his action, and relies upon his 
common-law right, we do not think he can amend his common-law 
declaration by setting out the statute, and relying upon that for 
his right to sue and for his recovery. In this case the original 
declaration was founded upon the common-law right. Nothing 
was even intimated therein to the effect that he relied upon the 
statute. According to the decision in Cotton Mills v. Railroad 
Co., and cases cited therein, made at this term (10 S. E. Rep. 
113), this amendment would have added a new and distinct cause 
of action. But it is argued by counsel for plaintiff in error that 
all of the facts required by the Alabama statute to be pleaded 
were already pleaded in the declaration, and that simply to men- 
tion the statute in the amendment, and recite the same facts 
therein, would not be a new cause of action. While it may be true 
that all the facts required by the Alabama statute had been set 
out in the declaration, still those facts alleged in the common-law 
declaration were mere surplusage and had no legal vitality, and 
would have been so regarded by the court trying the case. It re- 
. quired the pleading of the statute to give them any vitality at all. 
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As we have seen, that statute is not mentioned or intimated in 
the original declaration, and hence to have allowed the amend- 
ment offered would have been allowing the introduction of a new 
cause of action. Bolton v. Georgia Pac. R. R. Co., 83 Ga. 659. 

Other applications of the general principle may be found in the 
case of Brewer v. Thomas, 69 Ga. 47; Vance v. Thompson, i 
Sneed, 321 ; Railroad v. Foster, 10 Lea, 351 ; Thomas v. Insurance 
Co., 108 111. 91; Robertson v. Mcllhenny, 59 Tex. 615; Martin 
V. Young, 85 N. C. 156; Guild v. Parker, 43 N. J. Law, 430; 
Hiatt V. Auld, 11 Kan. 176; Rolling Mill v. Monka, 107 111. 340. 

The question then is, does the second amended petition state a 
new cause of action, so as to amount to a departure ? In examin- 
ing this question, we must bear in mind what is the common and 
general law governing the relation of master and servant, which 
prevails also in Missouri. By this law, a servant cannot recover 
from a common master for injuries suffered from the negligence 
of a fellow-servant. However, where the master employs an in- 
competent servant, or where he keeps a servant in his employ 
after he has acquired knowledge of his incompetency, he is liable 
for damages caused to a fellow-servant, resulting from such in- 
competency. The statute of the state of Kansas which makes em- 
ployers operating a railroad liable to any servant for the neglect 
of another, without regard to the rule of incompetency as above 
stated, is clearly in derogation of the general law, whicli, as we 
have said, prevails in Missouri where the action was originally 
brought. Corbett v. St. L., M. & S. R. R. Co., 26 Mo. App. 62 ; 
Worheider v. M. C. & F. Co., 32 Mo. App. 367 ; Moran v. Brown, 
2*] 'Mo. App. 487 ; Bowen v. C. B. & K. C. R. R. Co., 95 Mo. 268 ; 
Steffen v. Mayer, 96 Mo. 420. 

The first petition manifestly proceeded exclusively on that part 
of the general rule which holds the master who with knowledge 
employs or retains an incompetent servant. It made no reference 
to the Kansas statute, and did not directly aver negligence on the 
part of the fellow-servant, except in so far as this may be inferred 
from the averment of his incompetency. The language "that at 
the said time Kline was wholly incompetent and unfit for the p>osi- 
tion he occupied and the work he performed; that said incompe- 
tency was wholly unknown to plaintiff at the said time, though 
well known to defendant, and defendant negligently and wrong- 
fully kept and retained said Kline in his employ with full knowl- 
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edge of his incompetency." In fact, when it charges the cause of 
the injury, the petition seems to eliminate all pretense of a right 
to recover, because of the fellow-servant's negligence, as dis- 
tinguished from his incompetency, by resting the right upon the 
latter, for it says, "While engaged in such business and without 
fault on the part of the plaintiff and through the negligence and 
mismanagement of the defendant in retaining and employing said 
Kline after knowing of his incompetency, the said heavy iron 
dumps were carelessly and negligently thrown down and let fall." 

It seems impossible to conceive of language which could more 
directly rest the cause of action on the general or common law of 
master and servant. And that this was the reliance is shown by 
the fact that when a demurrer to the petition was sustained, the 
amended petition for the first time specifically added to the charge 
of incompetency of the fellow-servant an unequivocal averment of 
his negligence. A suit based upon a cause of action alleged to re- 
sult from the general law of master and servant was not a suit 
to enforce an exceptional right given by the law of Kansas. If 
the charge of incompetency in the first petition was not per se a 
charge of negligence on the part of the fellow-servant, then the 
averment of negligence apart from incompetency was a departure 
from fact to fact, and, therefore, a new cause of action. Be this as 
it may, as the first petition proceeded under the general law of 
master and servant, and the second petition asserted a right to re- 
cover in derogation of that law, in consequence of the Kansas stat- 
ute, it was a departure from law to law. This conclusion is 
strengthened by the fact that in most of the states the laws of 
other states are treated as foreign laws, which must be pleaded 
and proven. Sedgwick on Statutory and Constitutional Law, 363 ; 
Hempstead v. Reed, 6 Conn. 480; Swank v. Hufnagle, 11 1 Ind. 
453 ; Root v. Merriweather, 8 Bush, 397. Although this rule is not 
invariably adhered to, it is part of the law as administered in the 
state of Missouri. Babcock v. Babcock, 46 Mo. 243. 

The suit here was brought in a Missouri court, and was neces- 
sarily controlled by the law of that state. 

It is argued, however, that as all the facts necessary to recovery 
were averred in the original petition, the subsequent amendment 
set out no new cause of action in allesfing the Kansas statute. If 
the argument were sound, it would only tend to support the propo- 
sition that there was no departure or new cause of action from 
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fact to fact, and would not in the least meet the difficulty caused 
by the departure from law to law. The most common, if not the 
invariable, test of departure in law, as settled by the authorities re- 
ferred to, is a change from the assertion of a cause of action un- 
der the common or general law to a reliance upon a statute giving 
a particular or exceptional right. It is true that the federal 
courts take judicial notice of the laws of the several states. Priest- 
man V. United States, 4 Dall. 28; Owings v. Hull, 9 Pet. 607; 
Covington Drawbridge Co. v. Shepherd, 20 How. 227 ; Cheever v. 
Wilson, 9 Wall. 108; Junction R. R. Co. v. Bank of Ashland, 12 
Wall. 226. This nile, however, does not aflfect the present suit, 
which was commenced in the court of Missouri. Moreover, the de- 
parture which arises from relying first upon the general or com- 
mon law, and, in the second instance, on an exceptional statute, is 
a question of pleading, and is not controlled by the law in regard 
to judicial notice of statutes, which is a matter of evidence. Tlie 
very origin of the rule in regard to departure from law to law 
makes this obvious. The English courts, from which our doctrine 
upon this subject is derived, necessarily take judicial notice of 
acts of Parliament, yet there a departure is made and a new cause 
of action is asserted where a party who has at first relied upon the 
common law afterwards rests his claim to recovery upon a statute. 

The amended petition, which averred the statute of Kansas, 
having asserted a new cause of action, the next question is, was 
recovery under this petition barred by the Missouri statute of limi- 
tations? The general rule is, that an amendment relates back to 
the time of the filing of the original petition so that the running of 
the statute of limitations against the amendment is arrested 
thereby. But this rule, from its very reason, applies only to an 
amendment which does not create a new cause of action. The 
principle is, that, as the running of the statute is interrupted by 
the suit and commons, so far as the cause of action then pro- 
pounded is concerned, it interrupts as to all matters subsequently 
alleged, by way of amendment, which are part thereof. But where 
the cause of action relied upon, in an amendment, is different from 
that originally aserted, the reason for the rule ceases to exist, and 
hence the rule itself no longer applies. 

The doctrine on this subject is stated in the case of Sicard v. 
Davis, 6 Pet. 124. There the plaintiflF brought an action of judg- 
ment, in which he laid his demise as having been made by Stephen 
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Sicard on January 30, 1815, and at the November term of court 
in 1 82 1 he was given leave to amend by laying his demise in the 
name of the heirs of the original grantee of the lands, Joseph 
Philips and others, to whom the land had been conveyed before the 
execution of the deed under which Sicard acquired his letter. 
This court, speaking through Mr. Chief Justice Marshall, said 
that "limitations might be pleaded to the second allegation, though 
not to the first, because the second count in the declaration 
being on a demise from a different party asserting a different 
title, was not distinguishable, so far as respects the bar of the 
act of limitations, from a new action." 

The text-writers have uniformly recognized this principle. In 
Wood on Limitations of Actions, p. 14, note 4, it is said: "If, 
however, a new declaration or complaint is filed, setting up a new 
cause of action, the statute runs until such declaration is filed, and 
may be pleaded thereto." See also Buswell on Limitations, p. 515. 
In Mohr v. Lemle, supra, it is said : "The latitude of the amend- 
ment allowed the plaintiff cannot be permitted to work injustice 
to the defendant, or to deprive him of any just and rightful de- 
fense. The plaintiff may introduce a new cause of action by 
amendment, but such an amendment cannot have relation to the 
commencement of the suit, so as to avoid the bar of the statute 
of limitations, if the statute would operate a bar to a new suit com- 
menced for that cause of action at the time of making the amend- 
ment. The whole doctrine of relation rests in a fiction of law, 
adopted to subserve, and not to defeat right and justice. When 
the amendment introduces a new right or new matter, not within 
the lis pendens, and the issue between the parties ; if at the time 
of its introduction, as to such new right or matter, the statute of 
limitations has operated a bar, the defendant may insist upon the 
benefit of the statute, and to him it is as available, as if the amend- 
ment were a new and independent suit." 

So again in the same state, in one of the cases already cited, 
the court said : "While a new cause of action may be introduced 
by amendment, the established limitation on the operation of its 
relation to the commencement of the suit is, that if the amend- 
ment introduces new matter or a different cause of action not 
within the lis pendens, as to which the statute of limitations has 
operated a bar at the time of making the amendment, it is as 
available as if the amendment were a new and independent suit. 
Ala. G. S. R. R. Co. v. Smith, 81 Ala. 229. 
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Other applications of the doctrine may be found in the follow- 
ing cases: Toby v. Allen, 3 Kan. 399; Hiatt v. Auld, 11 Kan. 
176; Rolling Mill v. Moulsa, 107 111. 340; Crofford v. Cothran, 2 
Sneed, 492; Flatley v. M. & C. R. R., 9 Heisk. 230; Dudley v. 
Prince's Adm'r, 10 B. Mon. 84; Buntin v. C, R. I. & P. R. R., 
41 Fed. Rep. 744; A. & P. Co. v. Laird, 58 Fed. Rep. 760. 

Nor do we think this question is any way affected by the fact 
that the second amended petition was filed by consent. The con- 
sent covered the right to file it, but did not waive the defenses 
thereto when filed. If the interruption to the running of the stat- 
ute created by the first summons applied only to the cause of ac- 
tion therein set out, it would have required an express renuncia- 
tion of the benefit of the statute, which has fully operated upon the 
new cause of action set out in the amended petition — when that 
petition was filed. In Sicard's case, supra, although the amend- 
ment had been filed by leave of court, and was, therefore, a part of 
the pleadings, it was held that the bar of the statute applied to the 
new cause of action alleged in the amendment, and the rule there 
enforced is followed in the other cases cited. Judgment reversed. 

On limitations, see Cases Nos. 30 and 69. 

On when an action shall be taken to have been commenced, see Cases Nos. 
30 and 69. 
On amendment, see Cases Nos. 76, 77 and 85. 
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SECTION 3. 

New assignment. 

When the declaration of the plaintiff is framed. in general terms 
so that the defendant may misconceive the true cause of action 
and apply his plea to other and different matter than that which 
the plaintiff intended, there must be a new assignment, i. e., a re- 
statement in more concise terms, pointing out the particular claim 
of the plaintiff. This pleading does not admit the truth of a de- 
fendant's plea, and for all practical purposes, when a new assign- 
ment is put in, the former declaration and plea are out of the case 
(sec. 167). 

Spencer v. Bemis. 

Case No. 74. 

(46 Vt. 29. 1873.) 

Trespass, for that the defendant, on the 7th of November, 1688, 
broke and entered the plaintiff's close, and then and there pros- 
trated and destroyed the plaintiff's fence, tore up and damaged 
*the soil of said close, and threw divers large quantities of earth, 
stone, boards, posts and rubbish into the road of the plaintiff, of 
and belonging to said close, and thereby and therewith choking 
and filling up said road, and hindering and impeding the plaintiff 
in the use and enjoyment thereof. 

The defendant pleaded not guilty, on which issue was joined; 
and also, that at the said time when, etc., there was, and of right 
ought to have been a common and public highway over the locus 
in quo, and because the said way was obstructed by said fence in 
said declaration mentioned, the defendant pulled down the same. 

The plaintiff replied to the second plea, traversing the right of 
way, and the obstruction thereof, with de injuria, concluding with 
a verification and prayer for judgment; and new assigned un- 
necessary damage, and extra viam. The defendant demurred 
specially to the replication and new assignment, and assigned the 
following causes of demurrer, among others not necessary to be 
stated : 
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1. "Because tfte replication and new assignment to said second 
plea are double and multifarious, and no one certain or definite 
issue can be taken on either of them. 

2. "Because the plaintiff, having by his declaration complained 
of but one single act of trespass as to breaking and entering the 
close therein mentioned, has by his replication and new assign- 
ment, attempted to introduce and put in issue several distinct acts 
of trespass with respect to breaking and entering the same close. 

3. ''Because the plaintiff's new assignment is double in this — 
that it states that the plaintiff brought the suit against the defend- 
ant, not only for the said several trespasses in the introductory 
part of said second plea mentioned, and therein attempted to be 
justified, and also containing tlie averment that the defendant did 
other acts and committed other trespasses, and that these other 
acts and trespasses last mentioned, and newly assigned, are other 
and different trespasses than the said trespass in the said second 
plea mentioned, and therein attempted to be justified. 

4. "Because the plaintiff's replication to the said second plea of 
the said defendant concludes with a verification, when it should 
conclude to the country." 

The court, at the September term, 1870, Steele, J., presiding, 
overruled the demurrer, pro found, and adjudged the replication 
sufficient ; to which the defendant excepted. At the March term, 
1873, the judgment was rendered for the plaintiff for one dollar' 
damages and full costs. 

Barreti^ J. The case is before us on special demurrer to the 
replication. The declaration counts on a single act of trespass, 
witl^ut continuation or repetition. The defendant justifies setting 
forth by plea an alleged right of way, and that the alleged tres- 
pass was the doing what he lawfully might do in removing ob- 
structions placed across said way by the plaintiff. The plaintiff 
replies, denying the alleged way and right, and that the fence 
named in the declaration and plea was across or obstructing any 
highway, with de injuria, and closing with verification and prayer 
for judgment. This is followed by new assignment, alleging that 
the action is brought, not only for the trespasses justified by the 
plea, but also for that the defendant on the several days and times 
mentioned in the declaration, on other and different actions, etc., 
following the form in 3 Chit. PI. 1218. 
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By traversing the plea, as well as by what is said in the new as- 
signment, the plaintiff is still pursuing the justified trespass as 
being one for which he brought his suit. That if so, it is not per- 
missible to him to bring upon the record other acts of trespass, 
they not being within the scope of the declaration. New assign- 
ment means specially designating a cause of action within the 
scope of the declaration, and other than the one covered by the 
plea. But when the declaration embodies only a single act, the 
trespass, and the plaintiff by his replication treats that as a cause 
of action for which he brought his suit, the declaration is thereby 
exhausted. There is no subject-matter remaining on which a new 
assignment can operate. And it is in this respect, that the plaint- 
iff seems to have fallen into mistake. The precedent in 3 Chit. 
PI. 1218, which he followed, is a proper one for a proper case. 
But that is when the declaration may embody more than a single 
act of trespass. In the present case, either the plaintiff should not 
have traversed, or not new assigned. It was at his option which 
to do. If the trespass justified in the plea is the sued for, then 
a traverse would be proper. If the trespass sued for was extra 
viam, then he might new assign. In such case he would be pur- 
suing for a single act of trespass, which, under the declaration, 
may have been intra or extra viam. This whole subject is well 
developed in i Chit. PL 626 to 634, and is illustrated by the prece- 
dents and notes in volume 3. 

It is very plain that the traverse with de injuria should conclude 
to the act. That is the end of the pleading with reference to the 
trespass country which is justified by the plea. By the traverse 
with de injuria, the plaintiff puts that justification in issue, and he 
should tender such issue. The defendant, after such reply to his 
plea, would have nothing to say but to re-assert the very matters 
traversed. Authority need not be cited on this subject. The new 
assignment, when properly resorted to, presents subject-matter for 
a new and distinct answer by the defendant, and for a distinct 
issue to be formed by the course of pleading proper to the matter 
new assigned. The other questions made in the assignment need 
not be discussed in disposing of the case. 

The judgment is reversed, with leave to reply anew, and the 
case remanded. 

On replication de injuria j see Case No. 71; see also sec. 165, 
On new assignment, see sec. 167. 
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SECTION 4. 
Variance. 

Where a party alleges in pleading the existence of a state of 
facts and these facts are material, and at the trial produces evi^ 
dence which shows a different state of facts, there is a variance. 
Owing to the liberality of the courts in granting amendments a 
fatal variance is now of rare occurrence (sec. 121). 



Clarke v. Phillips. 
Case No. 75. 
(Superior Court D. Arkansas: Hempet. 294. 1836.) 

Cross, J. This cause comes up on a writ of error to the Pope 
circuit court, and has been submitted without argument. At the 
return term in the court below, Clarke, the plaintiff in error, ap- 
peared by his attorney and craved oyer of the writing declared 
upon, which was given in the words and figures following, 
namely : "The first day of October next, we, or either of us, prom- 
ise to pay to John Rossman & Co., or order, eight hundred and fif- 
teen dollars and fifty cents, for value received of them, this 29th 
day of October, 1830. (Signed) Josiah Clark, B. D. Johnson." 
On the back of which was the following indorsement, namely: 
"I assign the within note to Thomas Phillips for value received, 
this 22d day of October, 1832. (Signed) A. Dillerac." Where- 
upon he filed a general demurrer to the plaintiff's declaration, 
to which there was a joinder, and on submitting it the circuit 
court gave judgment for the plaintiff, overruling the demurrer. 
Phillips alleges in his declaration "that Josiah Clarke and one 
B. D. Johnson, otherwise Bolus D. Johnson, who is not sued in 
this case, by their certain writing obligatory signed with their 
own proper hands, and sealed with their seals, promised to pay," 
and then goes on to state "that John Rossman & Co., to whom, 
or to whose order, the payment was to be made, indorsed and as- 
signed the said writing obligatory, by which said indorsement 
and assignment they, the said John Rossman & Co., then and 
there ordered and appointed the sum of money specified in said 
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writing obligatory to be paid to Thomas Phillips, and then and 
there delivered the same to Phillips." There being an obvious 
variance between the writing described in the declaration, as well 
as the assignment, and that exhibited on oyer, we shall consider 
the question only as to whether the variance ought to have been 
regarded in deciding upon the demurrer. The rule of law is 
that a trivial variation in setting out a deed or written contract 
is fatal. I Chitty, PI. 304. And such variation may be taken 
advantage of after craving oyer and setting out the writing by 
demurrer. 2 Saund. 366, note I ; i Chit. 416. The same au- 
thorities also show that the variance will be available on the 
trial, in arrest of judgment or on a writ of error. In the case be- 
fore us, the declaration alleges, in describing the written con- 
tract, that it was sealed with the seals of Clarke and Johnson, 
while the instrument shown on oyer is without seals. There is 
also a discrepancy in the assignment, as the declaration states to 
have been made by John Rossman & Co., when it appears, from 
the oyer given, to have been made by A. Dillerac. To designate 
a written contract in a declaration or plea as a writing obliga- 
tory would doubtless be equivalent to an allegation that it was 
sealed, as the words "writing obligatory" are technical, and imply 
a sealing. 4 Com. Dig., tit. "Fact ;" i Saund. 290 ; i Chit. 348. 
It follows, therefore, that if the allegation as to sealing had been 
entirely omitted, the misdescription would been, in legal con- 
templation and effect, the same by describing the instrument as 
a writing obligatory. It may be proper to remark, in relation 
to the assignment, that, from anything in the record, it does not 
appear that Phillips, the plaintiff below, had any transfer of the 
written contract vesting the title in him, so as to authorize a suit 
in his name. Certainly "A. Dillerac" could not assign it, because 
he had, to all appearances, no legal interest in it. As well might 
Richard Roe or John Roe assign it, so far as we can perceive. 
Believing that a misdescription of a writing declared on after 
oyer may be taken advantage of on demurrer, and the misde- 
scription being obvious in the case before us, we are unanimous 
in the opinion that the demurrer was improperly overruled by * 
the circuit court, and that the judgment rendered thereon ought 
to be reversed. Judgment reversed. 

On variance, see Cases Nos. 16, 55 and 69. 
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SECTION 5. 

Amendment 

An amendment is tlie correction, by allowance of the court, of 
an error committed in the progress of the pleadings. Independ- 
ently of statutory provision, amendments were formerly allowed 
in the discretion of the court for the furtherance of justice. 
Under statutes, in modern practice, they are very liberally al- 
lowed in all formal and most substantial matters, either without 
costs to the party amending or upon such terms as the court may 
think proper to order. In many states there are statutory pro- 
visions relative to amendments (sees. 42, 114). 



Fiedler v. Carpenter. 

Case No. 76. 

(Circuit Court for Massachusette: 2 Woodbury & Minot, 211-216. 1846.) 

Statement of Facts. — This was a writ of entry for a tract of 
land situated in Attleborough, counting on the seizin of the de- 
mandants within twenty years and a disseizin by the tenants. 

The latter pleaded in bar that a portion of the premises be- 
longed to one Joseph Wilkinson, and that they held it under him 
as tenants- at will only, and as to the residue that he had a mort- 
gage thereof, under which, since this suit was instituted, he had 
entered and dispossessed them. 

The demandants replied that the tenants and one Royal Sibly, 
long before the date of this suit, conveyed the demanded prem- 
ises to them in mortgage, to hold the same in fee and mortgage 
by the defendants, and has since disseized them thereof. To this 
the tenants demurred. 

Opinion by Woodbury, J. 

The first question in this case relates to the propriety of tlie 
amendment asked for by the demandants. 

There can be no doubt that the suit in point of fact was 
brought for the purpose of foreclosing a mortgage from the ten- 
ants to the demandants, though one is not referred to in the dec- 
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laration. An amendment is usually permissible when the cause 
of action is the same and the evidence to be offered is the same. 
Perly v. Brown, 12 N. H. 493. The tenants do not in their plea 
deny the seizin of the demandant, nor set up any title in them- 
selves to any freehold in the premises. And when the demand- 
ants in their replication describe their seizin to be by means of 
a mortgage from the. tenants to them, the demurrer to this repli- 
cation admits the truth of that allegation. 

If an amendment, then, is granted so as to introduce this ad- 
mitted fact in the declaration, the real cause of action will not be 
changed thereby, and the recovery will be for less than it might 
be on the original declaration. That is, it would be then only as 
a mortgage, or conditional, whereas now it would be absolute, if at 
all, for the demandants. But, as the demandants might not now 
be entitled to judgment at all against the tenants, if claiming a 
fee against them not in mortgage, and they pleading non tenure, 
or that they hold less tlian a freehold estate, the amendment may 
be very important in respect to costs in this action, and may save 
the expense of a new suit to foreclose the mortgage. 

I shall therefore allow it, but the application for it being so late 
after plea pleaded in bar, and the change caused by it having so 
important an influence, it must be on terms. The tenth rule of this 
court requires special terms if an amendment be not asked till an 
issue is joined. Those terms would be all the costs to the tenants 
and none to the demandants till the motion was made, if the ten- 
ants had any equities in their defense, or could have been at all 
misled as to the wishes of the demandants originally to do nothing 
except foreclose their mortgage. As the circumstances stand, 
however, though not probably misled, yet the tenants have been 
obliged to plead specially before the leave to amend was asked, 
and the amendment is an important one. They are, therefore, 
to have their own costs up to the time of the amendment asked, 
but nothing since. 

The next question is, supposing the amendment made, can the 
demandant, after the plea of non tenure in bar, have judgment to 
foreclose his mortgage against the tenants ? This question seems 
fully settled in this state by several adjudged cases, most referred 
to by the counsel for the demandant. 

It is well established that after such a plea as this in abatement 
to siuch a writ as this was originally, the action cannot proceed, 
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as a fee cannot be demanded of or a seizin restored by a tenant 
unless claiming at least a freehold estate. Brown v. Miltimore, 
2 N. H. 442; Stearns, Real Actions, 207. It seems also to have 
been held in Massachusetts that non tenure may, as done here, be 
pleaded in bar as well as in abatement. Fales v. Gibbs, 5 Mason, 
465 ; Jackson on Real Actions, 91, 92; 3 Mass. 312; 10 Mass. 64; 
II Mass. 216. 

But the supreme court of the United States have in one case 
considered the matter properly pleaded in abatement only. 8 
Cranch, 229. And the practice accords with that in New Hamp- 
shire and New England. 2 N. H. 10, 442; Booth on Real Ac- 
tions, 28; Rasteirs Entries, 225. And perhaps the allowance of 
it in bar is justifiable only in states and courts where pleas in 
abatement must be filed early in the term. As this court must in 
the practice in this respect comply with what existed here in 1789 
(10 Wheat. I, 51), and for aught which appears it was the same 
then as now, this plea would be valid against the original form of 
the action. 

But as it is, after amended, so as to be an action by a mort- 
gagee against the mortgagor to foreclose the mortgage, it seems 
fully settled in this state that non tenure, however pleaded, is no 
defense to an action appearing in the declaration to be for that 
purpose. Penniman v. Spencer, 13 Mass. 429, 430; Wolcott v. 
Spencer, 14 Mass. 412; 15 Mass. 268. If it was, a mortgage 
could seldom be foreclosed by a suit, as the mortgagor usually re- 
mains in possession, and as a mortgagor he is at law never tenant 
of the freehold, but commonly a mere tenant at will, and being 
only such a tenant quodam modo, i Powell on Mort. 136, 137; 
I N. H. 169; Doug. 22, 282; Cholmondeley v. Clinton, 2 Jack. 
& Walk. 183; Waltham Bank v. Waltham, 9 Law Rep. 210, 211. 

The action to foreclose may therefore be against any person in 
possession. Hunt v. Hunt, 17 Pick. 121 ; Shelton v. Atkins, 22 
Pick. 74. And it is not brought so much to recover seizin as to 
collect the debt due, and the demandant is not to be put in posses- 
sion if the debt is paid within the time allowed by law by anyone 
in possession. In this particular case, where the tenant himself 
executed the mortgage to demandant, it is argued, also, that the 
latter is estopped by his deed to deny he is tenant of the freehold 
to the demandant. 
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But no precedent is cited to support this view, and, on principle, 
it strikes me that he would be estopped to deny only that he was 
once possessed of a freehold when he made the conveyance, rather 
than that he was when the suit was brought. The deed rather 
shows that he has parted with a freehold than retains it. It is 
true that in equity the mortgagor is sometimes considered 3till to 
retain an equitable freehold. Pow. on Mort. 157, a; i Atk. 603. 
And that may be one additional reason why in this proceeding, 
under a statute' which, in a suit at law, allows the mortgagor time 
to redeem, instead of considering the estate as forfeited by non- 
payment at the day agreed, the mortgagee should recover, though 
the mortgagor, as tenant, pleads non tenure. 

A mortgagor is treated in America as having, for most pur- 
poses at law, a freehold, till he quits possession, as against all but 
the mortgagee. 4 Kent, Com. 160 ; 3 Wheat. 226, note ; 6 Johns. 
290. Some of the cases seem to hold the same as against the 
mortgagee, and the latter as possessing only a chattel interest. 
Clark V. Beach, 6 Conn. 142 ; 20 Me. 1 1 1 ; 11 N. H. 55. But 
this is doubtful, except for certain purposes, as dower, taxation, 
voting, settlement cases, etc. 2 Greenl. 173, 387; 6 N. H. 25; 
Waltham v. Waltham, 9 Law Rep. 211; 11 N. H. 62, 274; 10 
N. H. 504. In these the mortgagor in possession is often to be 
considered as the owner. 2 Doug. 631 ; Rigney v. Love joy, 13 
N. H. 251 ; 5 N. H. 420, 430. 

It may be, also, that when one has disseized or entered on his 
grantee, he may not be allowed "to qualify his own wrong." 
Jack, on R. A. 97 ; Golds. 43. But whichever of these may be the 
true grounds or the strongest for the decision of the court, it is 
in favor of sustaining an action like this in the amended form by 
the mortgagee against his mortgagor. The demandants must take 
care to insert in the amendment any averment required by the 
practice here to justify a judgment of foreclosure, and not a mere 
judgment for possession to receive the rents and profits. 

Let the entry, then, be that the demandants are allowed to 
amend on paying the tenants their cost till the motion was made, 
and then that the replication is good, and the demandants enti- 
tled to judgment for a foreclosure of the mortgage^ 

On amendment, eee Oaeee Nob. 73, 77 and 85; see also sec. 127 at page 280; 
also p. 529, note 33; Andrews* Am. Law, p. 1061. 
.23 
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HeYLE V. LlEMAN. 

Case No. 77. 
(District Court, S. D. New York: 8 Bette, D. C, MSS. 69. 1846.) 

Betts, District Judge. A verdict was taken in the case at the 
last September term, in favor of the plaintiff, for $53.85, as the 
balance of accounts, subject to the opinions of the court on a case 
to be made, and subject to an application by the defendant for a 
repleader. The defendant does not now offer to argue the case, 
conceding that, upon the issues tried, the verdict cannot be im- 
peached, but he moves, on affidavits and the state of pleading, for 
leave to withdraw a plea of puis darreign continuance, interposed 
by him in November, 1845, and for a repleader. The ground of 
the application for a repleader is tfiat the defendant's attorney 
misapprehended the purport of a receipt or acknowledgment given 
him by the plaintiff, written in the German language. He pleads 
a full account and satisfaction of the debt after suit brought, by 
the delivery of certain bills of exchange to the plaintiff, referred 
to in that receipt. He now alleges it was discovered on the trial 
that the acknowledgment did not amount to a present accord and 
satisfaction, but admitted the deposit of the bills of exchange 
with the plaintiff to be in satisfaction of debt when paid. The 
motion is therefore to change the form of the pleading so as to 
present the defense in this new aspect. The plaintiff relies upon 
certain English authorities as settling the doctrine that a repleader 
cannot be allowed after plea puis darreign continuance (Brown, 
Ab., "Repleader," B. N. P. 309; Cro. Eliz. 49; i Chit. PI. 638; 
Bac. Ab., "Repleader," M. 2; 2 Saund. 319, note 6; i Ld. Raym. 
167; Willes, 532), or in favor of a party making the first default 
(i Ld. Raym. 170). The practice of the United States courts, 
under the powers incident to them and the spirit of the 32d sec- 
tion of the judiciary act of 1789 (i Stat. 91), has been of a more 
liberal character in respect to amendments than is the usage of 
the English common-law court or courts pursuing closely their 
system of practice. Smith v. Jackson (Case No. 13065). The 
exercise of the power, when not restrained by positive rules, is 
regarded as resting wholly in the discretion of the court. Mande- 
ville V. Wilson, 5 Cranch (9 U. S.), 15 ; U. S. v. Ashton, 10 Pet. 
(35 U. S.) 480; Calloway v. Dobson (Case No. 2325) ; Smith v. 
Jackson, supra. Courts will not scrutinize the necessity or util- 
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ity of a proposed amendment farther than to see it is not frivolous. 
4 Cowen, 555. In view of the ordinary practice of the United 
States courts on this subject, I think the defendant ought not to 
be excluded from the privilege of an amendment. If the misap- 
prehension or inadvertency of his attorney might have been cor- 
rected with due diligence before trial, that circumstance should 
not operate as an absolute interdiction of relief to the party him- 
self. He must expect, however, when he asks favors under cir- 
cumstances like tlie present, and where his own proceedings have 
interposed great delay and cost on the opposite party, to find the 
terms on which relief will be granted more rigorous than in ordi- 
nary applications. After his plea of puis darreign continuance, 
and the return of the commission sent abroad under it, several 
terms elapsed before the actual trial, so that the plaintiff was not 
only further delayed in his proceeding, but the defendant had the 
most ample means of ascertaining precisely what evidence he 
could give in support of his plea. The defendant is allowed to 
amend his plea puis darreign continuance on the payment to the 
plaintiff of all the costs which have accrued since that plea was 
interposed, and on such payment of costs the verdict will be set 
aside and a new trial awarded. If the costs are not to be paid 
within twenty days after notice of this order, let final judgment 
-be entered on the case for the plaintiff, with costs to be taxed. 

On amendment, see Cases Nob. 73, 76 and 85. 

On repleader, see Case No. 80; see also sees. 127 and 134. 

On ple&puis darreign contiiiuancet see Cases Nos. 43 and 84. 



CHAPTER VI. 

PROCEEDINGS AFTER VERDICT— NON OBSTANTE VEREDICTO— 
MOTIONS IN ARREST OF JUDGMENT— REPLEADER. 

SECTION I. 

Motion for judgment non obstante veredicto. 

This motion is made when a party thinks that on the pleadings 
he is entitled to a judgment regardless of the verdict; it is usu- 
ally made by the plaintiff, though on principle there seems to be 
no reason why it should not be made by the defendant in a proper 
case. Prior to the statute of 4 Anne (1705) it could only be made 
when there was a pleading in confession and avoidance, with a 
good confession and an insufficient avoidance. Since that statute, 
which gave the defendant the right by leave of court to plead sev- 
eral pleas, it may be made where the jur>^ have found for the 
plaintiff on the good pleas and for the defendant on the bad pleas 
(sec. 127). 

Roberts v. Dame et al. 

Case No. 78. 

(UN. H. 226. 1840.) 

Trespass for breaking and entering the plaintiff's close in 
Rochester, bounded, etc., destroying the plaintiff's crops, throw- 
ing down the foundation wall for a dwelling-house, breaking 
down and destroying the plaintiff's fence, and building a fence 
across the premises. 

The action was commenced before a justice of the peace. 

Upon the return of the writ before the magistrate, the defend- 
ants, Caleb Dame and James Dame, filed a plea in bar, "that as to 
the force and arms, or anything against the peace, and also the 
whole trespass aforesaid, except the breaking and entering the 
close aforesaid, and throwing down the said foundation wall and 
fence, and erecting the fence aforesaid across said close, they say 
they are not guilty thereof in manner and form as the plaintiflF has 
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complained against them. And as to the breaking the close afore- 
said, and throwing down the foundation wall and fence aforesaid, 
and building said fence across said close, the said Caleb and James 
say that the plaintiff his action aforesaid against them ought not 
to have and maintain, because they say that the close aforesaid, 
in which the trespass aforesaid is supposed to have been com- 
mitted, at the time when, etc., was the close, soil and freehold of 
the said Caleb, and the said James as the servant of the said 
Caleb, at the time when, etc., broke and entered the said close, and 
threw down the foundation wall and fence aforesaid and built the 
fence aforesaid across said close, as they lawfully might do, which 
is the same trespass, etc., and this they are ready to verify." 

Upon the filing of this plea all further proceedings before the 
magistrate were suspended, and the action was entered in the com- 
mon pleas, in pursuance of the statute in relation to actions of tres- 
pass commenced before a magistrate, where the defendant pleads 
a plea which brings the title of real estate in question. 

Upon the entry in the common pleas, the plaintiff replied that 
he ought not to be precluded from maintaining his action against 
the defendants, because the said close in which the breaking and 
entering, and throwing down the foundation wall and fence afore- 
said, mentioned in the defendants' plea aforesaid in bar was done, 
was the soil and freehold of the plaintiff." Without this, that the 
said close, in which the said trespass was committed, was the soil 
and freehold of the said Caleb," concluding with a verification. 

The defendants rejoined that the place in which, etc., at the said 
time when, etc., was the soil and freehold of him, the said Caleb, in 
manner and form as they, the said Caleb and James, had above 
thereof in pleading alleged, and tendered an issue to the country, 
which was joined. 

Upon the evidence adduced, the court instructed the jury that 
if the defendants had proved that Caleb Dame was a tenant in 
common of the premises, that was sufficient to maintain the issue 
on their part, and that they should in that case find a verdict for 
the defendants. 

The jury returned a verdict that the place in which, etc., at the 
time when, etc., was the soil and freehold of him, the said Caleb, 
in manner and form as they, the said Caleb and James, have above 
thereof in pleading alleged. 

The plaintiff thereupon moved for judgment, notwithstanding 
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the verdict, on the ground that the plea and verdict did not apply 
to or cover all the trespasses, or the gravamen of the action ; and 
also moved for a new trial, on the ground of misdirection ; and the 
action was transferred to this court for the consideration of these 
motions. 

Parker^ C. J. There is no ground in this case for entering judg- 
ment for the plaintiff notwithstanding the verdict. Where a plea 
confesses the action, and does not sufficiently avoid it, judgment is 
given on the confession, without regard to a verdict for the defend- 
ant. 2 Tidd's Pr. 828 ; 2 Ld. Raym. 924, Staples v. Heydon ; i 
Salk. 173; I Strange, 394, Rex v. Phillips; Willes, 364, Broad- 
bent V. Wilks ; I Wils. 65, S. C. m error ; Cro. Eliz. 214, Lucy v. 
Reynolds ; Carth. 370, Jones v. Bodinner. 

The plea in this case, certainly, does not confess the action with- 
out avoiding it. It covers the entry, and seems to answer the 
whole declaration. And the verdict finds all the matter put in 
issue. If there is any informality in the plea, the plaintiff should 
have demurred specially. Defects of form are cured' by a verdict, 
or by an answer of the adverse party to the merits. 

But the instructions to the jury, that if the defendants had 
proved Caleb Dame to be a tenant in common of the premises, that 
was sufficient to maintain the issue, were erroneous. This fact, 
even if it might have furnished a defense, was not admissible 
under these pleadings. 

Trespass in general does not lie for one tenant in common 
against another, i Chitty's PI. 207. But it may be supported in 
certain cases. As where one tenant in common of a chattel de- 
stroys it, or sells the entire property. So if one tenant in common 
of land ousts his co-tenant, trespass lies for the mesne profits. See 
cases cited 9 N. H. 511, Adiorne v. Lyford. 

If the plaintiff and Caleb Dame were tenants in common of the 
land, and the defendants did no more than Caleb Dame might law- 
fully do, he .might have maintained his defense under the general 
issue. I Salk. 4, Haywood v. Davies ; i Chitty's PI. 491, 494. And 
James Dame could have justified as his servant. 

If they exceeded the right of a tenant in common, by destroying 
the fences and other property, perhaps they might, upon the same 
pleadings, have justified the entry, and thereby have defended 
themselves for what was done under it. Whether one tenant in 
common can support trespass quare clatisum for an injury to real 
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property owned in common, after a lawful entry, may admit of 
question. i6 Mass. 4, Keay v. Goodwin; 8 Pick. 175. 

But we are not required to pass upon any question of that char- 
acter, on the pleadings before us. The defendants pleaded that 
the close was the close, soil and freehold of Caleb Dame. The title 
thus set up in Caleb Dame is not that of a tenancy in common with 
the plaintiff. The plea imports a title to the close adverse to that 
set up by the plaintiff. It must be understood as an allegation of 
sole title as against the plaintiff. The replication reaffirms the alle- 
gation of the declaration that it is the close of the plaintiflF, with a 
formal denial of the title set up by Caleb Dame, and the issue is 
whether he is the owner. To maintain this it is not sufficient to 
show that he is a tenant in common with the plaintiff. 7 Cowen, 
230, Erwin v. Olmstead; 4 Johns. 159. If judgment should be 
rendered on this verdict, it would be evidence to show a title in 
C. Dame, adverse to the plaintiff, at the time of the entry, in an- 
other action between these parties. 

For these reasons there must be a new trial. 

On aider by verdict, see sec. 142. 

On effect of pleading oyer, see Oases Kos. 40, 47, 49 and 56; see also sec. 141. 
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SECTION 2. 

Motion in arrest of judgment. 

This motion is made by the defendant where he conceives after 
verdict that the pleadings of the plaintiflF are insufficient in sub- 
stance ; it being too late to demur he takes advantage of it by this 
method, sometimes called a late demurrer. By such a motion the 
whole record is opened, and if it appear on inspection that there 
IS a defect in substance that has not been cured by pleading over 
or by verdict, the judgment will be arrested (sec. 127). 



Carter v. Bennett. 

Case No. 79. 

(15 Howard, 354^367. 1853.) 

Opinion by Taney, C. J. 

m 

Statement of Facts, — This case comes before us upon a writ of 
error directed to the supreme court of the state of Florida, and a 
motion has been made to dismiss it for want of jurisdiction. The 
suit was brought by Bennett, the defendant in error, against Car- 
ter, the plaintiff in error, in December, 1842, while Florida was yet 
a territory, and was continued from term to term, until she was 
admitted into the Union as a state. 5 Stats, at Large, 742. The 
action was trover for certain property. The declaration was in the 
usual form, and the defendant pleaded the general issue of not 
guilty. After Florida became a state, and the territorial court, in 
which the suit was pending, ceased to exist, the papers were trans- 
mitted by the clerk to the circuit court of the state for the same 
county. The plaintiff and defendant both appeared in the circuit 
court, and the case was continued until December, 1848, when the 
parties proceeded to trial — and the jury found for the defendant in 
error, and assessed his damages at $19,999.66. 

Several exceptions A^ere taken to the rulings of the court on the 
trial, which it is not necessary to mention, because they relate to 
the laws of the stiite, over which this court can exercise no jurisdic- 
tion upon this writ of error. After the verdict was rendered 
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against him, the plaintiff in error moved for a new trial. But the 
motion was overruled by the court. He thereupon offered to prove 
that he was a citizen of Georgia at the time the suit was instituted 
in the territorial court, and had continued to be so, and still was a 
citizen of that state. And this fact being admitted by the opposite 
party, he moved in arrest of judgment, and that the case be dis- 
missed from the court, with an order to the clerk to transfer the 
papers to the district court of the United States for the northern 
district of Florida, or hold the papers and proceedings subject to 
any order of transfer or demand from the said court. This mo- 
tion was refused, and judgment entered on the verdict. Where- 
upon he appealed to the supreme court of the state, and the judg- 
ment of the circuit court being there affirmed, he has brought the 
case before this court by writ of error. 

In support of this writ, the plaintiff in error contends thjit as he 
was a citizen of Georgia at the time the suit was brought in the 
territorial court, and also when the act of congress of February 22, 
1847 (9 Stats, at Large, 128), was passed, the suit was, by opera- 
tion of that law, transferred to the district court of the United 
States for the northern district of Florida, and that the circuit court 
of the state had no right to take possession of the papers in the 
case, nor any authority to try and decide it ; and that, by moving 
in arrest of judgment upon this ground, he had claimed a right 
under a law of the United States ; and that, as the decision was 
against the right claimed, he is entitled to a writ of error under the 
twenty-fifth section of the act of 1789. i Stats, at Large, 85. 

Upon this motion to dismiss the writ of error, the construction 
of the act of congress of 1847 is not before us. In this stage of 
the case we are not called on to decide whether this act of con- 
gress did or did not, propria rigore, transfer the case to the dis- 
trict court of the United States. The only question presented by 
the motion is whether, upon the record before us, we have a right 
to reverse the judgment of the state court. And in order to give 
this court jurisdiction over the judgment of the state court, it must 
appear by the record that the right now claimed by the plaintiff in 
error, to remove the case to the district court of the United States, 
was so drawn in question in the state court that it must have been 
decided in the judgment it has given. 

Now, there is nothing in the pleadings to show that Carter was 
a citizen of Georgia. It is not so stated in the declaration or plea. 
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And when the papers were transmitted to the state court, he ap- 
peared there, and defended himself upon the plea of the general 
issue, which he had put in in the territorial court. This plea ad- 
mitted the jurisdiction of the court ; and the case was tried, and the 
verdict rendered upon these pleadings. And upon a motion in 
arrest of judgment, the court cannot look beyond the record ; and 
the judgment cannot be arrested, unless tliere is some error in law 
or defect of jurisdiction apparent in the proceedings. And here 
there was no error or defect of jurisdiction apparent on the record, 
even if the construction of the act of 1847, contended for by the 
plaintiff in error, is the true one. Both parties, by their pleadings, 
admitted the jurisdiction of the court, and there was no averment 
in any part of them that Carter was a citizen of Georgia. And 
after a verdict is rendered, the judgment cannot be arrested by the 
introduction of new evidence on a new fact. It may, in a proper 
case, lay the foundation of a motion for a new trial, but not in 
arrest of judgment. It is evident, therefore, that the state court, 
in proceeding to give judgment on the verdict, could not legally 
have decided upon the validity of the plaintiff's objection to its 
jurisdiction. They could not hear evidence, in that stage of the 
case, to prove that Carter was a citizen of Georgia> nor judicially 
notice it when admitted by the opposite party. And we are bound 
to presume that they proceeded to judgment on this ground, and 
did not consider the right claimed by the plaintiff in error as 
properly before them. 

In an action in a circuit court of the United States where the ju- 
risdiction depends upon the citizenship of the parties, it has always 
been held that where the plaintiff avers in his declaration that he 
and the defendant are citizens of different states, if the defendant 
means to deny the fact and the jurisdiction, he must plead it In 
abatement ; and if he omits to plead it in abatement, and pleads in 
bar to the action, he cannot avail himself of the objection at the 
trial. Still less could he be permitted to do so upon a motion in 
arrest of judgment. And the same principles which this court 
sanction in such cases in the courts of the United States upon ques- 
tions of jurisdiction depending upon personal privilege, we are 
bound to apply to the proceedings in the state court. Undoubtedly, 
it was in the power of the plaintiff in error, when he appeared to 
the suit in the circuit court of the state, to have pleaded to the juris- 
diction upon the ground that he was a citizen of Georo^ia. Whether . 
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such a plea could have been maintained or not, it is not necessary 
for us to say ; but it would have brought before the court the con- 
struction of the act of 1847, ^^^ ^^ must have been judicially de- 
cided. And if the decision had been against the right he claimed 
under it, this court would have had jurisdiction to hear and de- 
termine that question. But upon the record, as it comes before us, 
it does not appear that this question was ever presented to the state 
court in a manner that would enable it judicially to notice or de- 
cide it. And the writ of error must, therefore, be dismissed for 
want of jurisdiction. 

On jurisdiction of federal courts, see Case No. 4. 
On plea in abatement, see Cases Nos. 53, 65 and 56. 
On motion in arrest of judgment, see Case No. 80; see also sees. 127 and 
131, and n. 1, p. 247. 
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SECTION 3. 

Motion for repleader. 

This motion is made where the parties Tiave joined issue on an 
immaterial point and there has been a verdict thereon, but the court 
cannot tell from an inspection of the record for whom the judg- 
ment should be given. The issue must have been clearly immate- 
rial or the court will not award a repleader. It may be made by 
either party to the suit, and frequently a repleader is granted at 
the same time as a motion in arrest of judgment. A repleader 
will not be granted, however, at the instance of the party who made 
the first fault in pleading, if the court can consistently enter a judg- 
ment on the verdict rendered (sec. 127). 



United States v. Burnham. 

Case No. 80. 
(Circuit Court for Massachusetts: 1 Mason, 57-70. 1816.) 

Statement of Facts, — This was a writ of error from a district 
court rendered upon an information in rem against certain goods 
and merchandise seized on land by the collector of the district of 
Boston and Charlestown. 

Opinion by Story, J. 

Rarely has any record come, before the court, attended with 
more embarrassing circumstances, where the merits of the cause 
lay in so narrow a compass. The information in substance charges 
that the goods and merchandise being of foreign growth and man- 
ufacture, and liable to the payment of duties, were imported and 
brought into the United States from some foreign port or place 
unknown, and, being so imported, were afterwards unladen and 
delivered from the said vessel within the United States, to wit, at 
the port of Boston, in the district of Boston and Charlestown, with- 
out a special permit or license from the collector, naval officer, or 
other competent officer of the said port, for such unlading and de- 
livery, contrary to the statute in such case made and provided; 
and it further avers that the duties to v/hich said goods and mer- 
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chandise were liable had not been paid or secured to be paid ac- 
cording to law ; by reason of all which, and by force of the said 
statute, they became forfeited. It is obvious from this summary 
statement that the information rests on the fiftieth section of the 
collection act of 2d March, 1799, chapter 128; and to bring the 
case within that section, it was neither materal nor proper to al- 
lege that the goods were of foreign growth or manufacture, or 
liable to the payment of duties, or that the duties due thereon had 
not been paid or secured to be paid according to law ; for no such 
qualifications are incorporated into the language of the section, 
or are implied by intendment of law. It was the policy of the leg- 
islature, in order to suppress smuggling, to prohibit any goods 
brought in any vessel from any foreign port, whether of foreign 
or domestic growth or manufacture, or whether liable to duties or 
free, from being unladen without a permit from the proper officer 
at the port of unlivery. It is generally unnecessary and often 
perilous, in informations upon revenue laws, to make the allega- 
tions more broad or more narrow than the terms in which the pro- 
hibition is expressed in the statutes themselves; and the present 
case is an example of the inconvenience of any deviation from the 
strictness of pleading. 

The plea of the claimant alleges that the duties to which the 
goods and merchandise were liable have been paid or secured to 
be paid according to law; and that they were not unladen or de- 
livered within the United States without a special license or per- 
mit fron\ the collector of the United States at the port or district 
where said goods and merchandise were first entered, viz.: the 
district of Memphremagog ; and that the goods have not become 
forfeited as- alleged in the information. The replication alleges 
that the duties to which the goods were liable had not been paid , 
or secured to be paid according to law, and that the same were un- 
laden and delivered within the United States without a special 
license or permit from the collector of the customs at the port 
where the goods were entered: and that the sam.e have become 
forfeited, as in the information alleged; and concludes with an 
issue to the country, which is joined by the claimant. 

Independent of the objections to these pleadings on account of 
their inartificial structure and duplicity, the fact put in issue, as 
to the payment or security of the duties, is upon this information 
wholly immaterial. If the goods were unladen without a permit 
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they would be clearly forfeited under the statute, although the 
duties had been paid or secured ; and on the other hand, although 
the duties might have been paid or secured to be paid, yet, if 
there had not been an unlading without a permit, the goods would 
be safe from the penalty of the statute. A verdict, therefore, find- 
ing the payment or non-payment of the duties would be in every 
view of the infoniiation without any legal efficacy. 

The other allegation of fact in the plea, upon which issue was 
taken in the replication, was doubtless intended as a traverse of 
that aveniient in the information, which constituted the very gist 
of the action, but in the terms in which it is expressed, it does not 
meet the point. 

The information charges "that the said goods and merchandise, 
being imported and brought as aforesaid, were afterwards, to wit, 
on the same day of January, unladen and delivered from the said 
vessel within the United States, to wit, at the port of Boston, in 
the district aforesaid, without a speciallicense or permit from the 
collector, naval officer, or any other competent officer of the said 
port, for such unlading and delivery ;" the traverse on the plea is 
"that they were not unladen or delivered within the United States 
without a special license or permit from the collector of the cus- 
toms of the United States at the port or district where said goods 
were first entered, viz., the district of Memphremagog." The 
substance of the charge in the infoniiation is that the goods were 
unladen at Boston without a permit from the collector, etc., of 
that port ; the substance of the plea is that the goods were not un- 
laden without a permit from the collector of the port or district 
where they were first entered, to wit, the district of Memphre- 
magog. The plea, therefore, contains neither a denial nor a con- 
fession and avoidance, of the matter in the information; but al- 
leges matter totally distinct (and even that by way of negative 
allegation), which, whether true or false, has nothing to do with 
the controversy between the parties ; and the plea might be strictly 
true in point of fact, and yet the forfeiture charged in the informa- 
tion might have been incurred, for the goods might have been un- 
laden from a vessel at Boston without a permit from the collector 
of that port, notwithstanding they might have been first entered 
and the duties secured, and a permit granted, in the district of 
Memphremagog. The issue joined on this allegation in the plea 
is therefore immaterial, and it has this additional vice, that as it 



UNITED STATES V. BURNHAM. 367 

neither traverses nor denies the material averments of the in- 
formation, it must be deemed in law to admit them. Nicholson v. 
Simpson, i Str. 297 ; Blake v. West, i Ld. Raym. 504. 

It follows that, as the plea and replication are in this view bad, 
the verdict founded on them cannot avail the defendant, even sup- 
posing that the point of law raised in the bill of exceptions should 
be decided in his favor, for the court must pronounce upon the 
whole record, and if the plea and replication are bad and imma- 
terial, and the information contains sufficient matter to warrant 
a judg^ient (as this certainly does), there must be a final judg- 
ment for the United States. 

If this had been a case originally depending in this court, a re- 
pleader might perhaps have been proper to be awarded, for al- 
though, in general, a repleader is not grantable in favor of the 
person who made the first fault in pleading, nor where the court 
can give judgment upon the whole record, yet if it appear that 
substantial justice will not otherwise be done the court might 
award it. But this court sits in this cause as a court of error, 
and although the practice was anciently otherwise, a repleader is 
now never awarded by a court of error. Holbage v. Bennet, 2 
Keble, 739, 769, 825; Bennet v. Holbeck, 2 Saund. 317; Crosse 
V. Bilson, 6 Mod. 102. 

To avoid the effect of these principles, and to save the defend- 
ant from the perils of mispleadings, it is argued that in the alle- 
gation of the information that the goods "were unladen and deliv- 
ered from the said vessel within the United States, to wit, at the 
port of Boston, m said district aforesaid," the words under the 
videlicet may be rejected as surplusage, so as not to tie up the 
proof to any unlading at Boston; and in like m^mner the words 
under the videlicet in the plea ("viz., the district of Memphrema- 
gog") may be rejected as surplusage so as not to tie up the proof 
to the district of Memphremagog, and then the issue, though in- 
formal, will yet meet the point of the information. This argu- 
ment proceeds upon the supposition that the matters stated un- 
der the videlicet are immaterial, and that whatever is immaterial 
may be rejected as surplusage. But it is by no means generally 
true that whatever is immaterial may be rejected as surplusage. 
If the immaterial matter constitute a part of a material averment, 
so that the whole cannot be struck out without destroying the 
rififht of action or defense of the party, there the immaterial mat- 
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ter cannot be rejected as surplusage, but may be traversed in 
pleading, and must be proved as laid, though the averment be 
more particular than it need have been. 2 Saund. 216, note 27% 
Williamson v. Allison, 2 East, 446; Bristow v. Wright, Doug. 
665; Savage v. Smith, 2 W. Black, iioi. The doctrine has, in 
some cases, been pressed somewhat further, and a distinction 
taken between immaterial and ^impertinent averments, that the 
latter need not be proved, though the former must, because rela- 
tive to the point in question. Doug. 665; 2 W. Black, iioi; 2 
East, 446. The true rule seems to be that whenever the whole 
allegation may be struck out without affecting the legal right set 
up by the party, it is impertinent and may be rejected as surplus- 
age. But if the immaterial matter be sensible in the place where 
it occurs and constitute a part of a material allegation, tlien it 
cannot be rejected, but may be traversed, and must be proved if 
put in issue. Nor is it true, as urged in the argument, that mat- 
ter stated under a videlicet is mere surplusage. It is s<Mnetimes 
used to explain what goes before it, and if the explanation be 
consistent with the preceding matter it is traversable; so it is 
sometimes used to restrain the generality of the former words, 
where they are not expressed and special, and then it is travers- 
able. And whenever a videlicet contains matter which is material 
and necessary to be alleged, it is considered as a direct and posi- 
tive averment, and, as such, traversable in the same manner as if 
no videlicet had been inserted. Skinner v. Andrews, i Saund. 
170; Stukely v. Butler, Hob. 175 ; Hayman v. Rogers, 1 Str. 232; 
Bissex V. Bissex, 3 Burr. 1729 ; Knight v. Preston, 2 Wills. 332 ; 
Grimwood v. Barrit, 6 Term R. 460; Dakin's Case, 2 Saund. 291, 
and note i ; King v. Stevens, 5 East, 254. If the matter alleged 
under the videlicet in the information or plea be tried by these 
rules, it will not be easy to reject it as surplusage. It is evidently 
explanatory of the generality of the preceding words, and con- 
sistent and sensible in the place where it occurs, and, therefore, 
just as much a part of the preceding allegation as if it had been 
stated without a videlicet. The matter, also, under the videlicet 
in the information was material, and pertinent to be alleged. 

The fiftieth section of the collection act, on which this informa- 
tion is founded, manifestly contemplates that the goods are un- 
laden within some port or place of a district of the United States, 
without a permit from the collector of the particular port or 
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district where they are unladen. If the unlading be within the 
maritime limits of the United States, before an arrival at any port, 
the case seems properly to fall within the twenty-seventh section, 
and not within the fiftieth section of the act. i Gall. R. 115. To 
bring the case within the purview of the fiftieth section it is there- 
fore necessary to allege in the information that the goods were un- 
laden within some port, or other place within a collection district, 
without a permit from the collector of such district. I do not say 
that it is necessary to specify the particular port or district by its 
legal name, for it would be sufficient to state it to be unknown to 
the attorney of the United States; but it must judicially appear in 
the information to be an unlading within some port or district, and 
if the United States should choose to specify the particular port or 
district, they are bound by the specification. In the present infor- 
mation the matter under the videlict would, independent of this 
ground, have been material, because it is referred to in the subse- 
quent part of the allegation. The unlading is alleged to be with- 
out a permit from the collector of the same port, and if the words 
under the videlicet were struck out there would be a material de- 
feet in the information; for even supposing that the words "the 
said port" could then be referred to the introductory part, so as 
to mean the port of Boston, still, as a collector has no authority 
to grant a permit, nor is there any necessity of obtaining one from 
him, except for an unlading within his district, there would be 
nothing remaining in the information to show that the unlading 
was within the district of Boston and Charlestown, so as to ren- 
der a permit from him necessary, or to make its non-existence a 
cause of forfeiture. 

The matter also alleged under the videlicet in the plea (even 
supposing that the plea, as containing a negative allegation of 
new matter, could be sustained) is open to many of the observa- 
tions which have been already made, and upon other distinct 
grounds must be held material. It is, however, unnecessary to 
review these grounds, because, for the reasons already stated, the 
plea has a fatal defect. 

The insufficiencies of the pleadings render it unnecessary to 
consider the point of law intended to be raised by the bill of ex- 
ceptions. I say intended to be raised, for the bill of exceptions 
is so inartificially drawn that it is very doubtful if it presents any 

distinct question of law. The bill contains a very unnecessary 
24 
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and prolix recital of all the evidence given on the trial in the very 
language of the depositions and witnesses, the greater part of 
which evidence is totally impertinent to the point of law. And 
the district attorney then prays the court to instruct the jury, 
among other things, that a forfeiture of the merchandise must, 
therefore, "under all the circumstances of the case," be considered 
as resulting of course. What those circumstances were was mat- 
ter of fact for the consideration of the jury, and did not properly 
fall within the province of the court to ascertain or decide. It is 
very clear, therefore, that the court was not bound to give the in- 
struction in the manner in which it was asked. Smith v. Carring- 
ton, 4 Cr. 62. The proper course would have been, if the facts 
on which the point of law arose were not in dispute, to have stated 
them shortly and succinctly, as facts in proof, and prayed the 
court to instruct the jury on the law arising out of them ; and if 
the facts were in dispute, to have prayed the court to instruct the 
jury as to the law, if they should find the facts as the party alleged 
them. 

I regret extremely that I have been compelled by a sense of 
duty to take notice of the irregularities in the pleadings and ex- 
ceptions in this case, which I am quite sure were simply owing 
to the unavoidable haste in which they were prepared by the 
learned counsel. Nothing could have been a more unwelcome and 
irksome task to me. Irregularity in pleading tends greatly to in- 
crease the embarrassments as well as the labors of the court. It 
also very frequently commits the substantial interests of the par- 
ties, and defeats the purposes of justice. It is a melancholy re- 
flection that much of the time of courts of justice is employed in 
ingenious devices and laborious technical study to disentangle the 
merits of causes from the difficulties in which they are involved 
by the parties. 

I recommend to the counsel in this case to enter into an agree- 
ment to set aside the judgment and all the pleadings, and to plead 
anew, so that the real merits of the cause may be tried at the bar 
of this court. If such an agreement be not entered into, for the 
reasons which have already been mentioned, I shall feel myself 
compelled to pronounce a reversal of the judgment of the district 
court, and to award a final judgment in favor of the United States. 

On motion in arrest of judgment, see Case No. 79; see also seos. 127 and 131, 
and note 1, p. 247. 
On repleader, see Case No. 77; see also sees. 127 and 134. 
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SECTION 1. 

Set-off. 

A set-off was unknown to the common law, according to which 
mutual debts were distinct and inextinguishable except by actual 
payment or release. By statute 2 Geo. II. (1729), which has been 
generally adopted in this country with some modifications, the 
defendant was allowed to set up his debt against the other either 
by pleading it in bar or by giving it in evidence when proper 
notice was given of such intention under the general issue. This 
statute is for the benefit of the defendant, who may waive his 
right and bring a cross-action against the defendant. A set-off 
is not allowable in actions arising ex delicto, and can be used 
only where the sum is liquidated ; generally no set-oflf can be used 
against the government. 

Driesbach v. National Bank. 

Case No. 81. 
(14 Otto, 52-n54. 1881.) 

Error to U. S. Circuit Court, Western District of Pennsylvania. 

Statement of Facts, — A national bank had discounted a number 
of notes for Driesbach, and received usurious interest at each re- 
newal. When the last note was sued on Driesbach offered to set 
off the interest he had paid against the principal. 

Opinion by Waite, C. J. 

The object of the plaintiffs in error in these suits is to have 
-usurious interest paid a national bank on renewing a series of 
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notes of which those now in suit are the last, applied in satisfac- 
tion of the principal of the debt. The claim is not for interest 
stipulated for and included in the notes sued on, but for the ap- 
plication of what has actually been paid as interest to the discharge 
of principal. This we held in Bamet v. National Bank, 98 U. S. 
S55j could not be done ; and in First National Bank of Clarion v. 
Gruber, 8 Weekly Notes of Cases, 119, and National Bank of 
Fayette County v. Dushane, 9 id. 472, the supreme court of Penn- 
sylvania followed that case, overruling its former decisions on 
the same question in Lucas v. Government National Bank, 78 Pa.^ 
St, 228, and Overholt v. National Bank of Mt. Pleasant, 82 id^ 
490. If, therefore, we reverse the judgments for the specific er- 
rors now complained of, it would serve no useful purpose, for on 
the facts admitted the same general result must follow another 
trial. Without, therefore, considering at all the question on which 
the cases seem to have turned below, the judgments are affirmed. 

On Bet-off, see Case Kb. 28; see also sec. 51. 
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SECTION 2. 

Recoupment. 

Recoupment is a right of a defendant in the same action to 
claim damages from the plaintiff either because he has not com- 
plied with some cross-obligation of the contract upon which he 
sues, or because he has violated some duty which the law imposed 
upon him in making or performance of that contract. Originally 
it implied a mere deduction from the claim of the plaintiff on ac- 
count of a payment in whole or in part, a formery recovery or 
some analogous matters. The damages recouped must be for a 
breach of the same contract upon which suit was brought, and 
is not available in a tort action. Generally evidence of the recoup- 
ment may be given under the general issue without notice, if it 
goes to a total failure of the consideration, but if only a partial 
failure notice should be given. The damages claimed in recoup- 
ment are unliquidated. 



West, Bradley & Gary Manufacturing Gompany v. Ansonia 

Brass & Gopper Gompany. 

Case No. 82. 
(Circuit Court for Connecticut: 4 Federal Reporter, 145. 1880.) 

Opinion by Shipman, D. J. 

Statement of Facts. — This is an action of general assumpsit 
which was tried by the court, the parties having by agreement 
waived a trial by jury. The plaintiff's account, upon which the 
suit was brought, is for clock springs of various kinds which were 
furnished by the plaintiff to the defendant between July 8, 1875, 
and February 23, 1876, upon the defendant's orders. The 
principal of the account was $1,552. It is not denied by the de- 
fendant that it received the goods which were thus furnished, and 
that they have not been paid for. The defense is the recoupment 
of damages resulting from the breach of the plaintiff's warranty 
of the quality of the clock spring which it sold to the defendant. 
In the summer of 1874 the plaintiff, through Mr. Alanson Gary, 
its authorized agent, solicited from the defendant orders for clock- 
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springs. The defendant was largely engaged in the manufacture 
of clocks. The plaintiff was an extensive steel-spring manu- 
facturer, and had just commenced to make polished clock springs. 
The defendant had been buying its springs from Edward E. Dun- 
bar, of Bristol. The Dunbar spring was of excellent quality and 
had a good reputation. Mr. Cary, before any orders were given, 
showed the defendant his samples of springs and received speci- 
mens of the Dunbar spring, and had two interviews with the de- 
fendant's superintendent and the foreman of the movement de- 
partment at Ansonia, and one interview with the superintendent 
and the New York agent at New York. At Ansonia, Mr. Cary 
said that he (meaning the plaintiff) would guaranty his springs 
to be equal to the Dunbar spring, and that they would run more 
evenly than those which the defendant was using. It was under- 
stood that plaintiff's springs would be but seven and a half feet 
in length, while the Dunbar spring was nine feet long. The 
representation and the guaranty of Cary were that his seven-and- 
a-half-foot spring would be equal in efficiency to the nine-foot 
spring of Dunbar. The eight-day spring of Dunbar ran with 
uniformity at least eight days. This guaranty was given as an in- 
ducement to the defendant to become the plaintiff's customer. The 
additional inducements were a lower price than that of the Dun- 
bar spring and an exchange trade. 

While these negotiations were going on, and before any orders 
had been given to the defendant, Mr. Cary sent defendant, on 
September 24, 1874, one of the plaintiff's clock springs, and wrote 
the defendant, among other things, as follows: "One thing we 
can guaranty, that they (the springs) will run more uniform than 
anything you have ever used, and will, also, guaranty them equal 
to any French spring made." Samples were sent by the plaintiff 
and tested to a certain extent. These negotiations finally cul- 
minated in an experimental order for five hundred springs, about 
November ist, 1874, which were sent November 12, 1874, and the 
defendant replied that he would have them thoroughly tested and 
give a decision. The test was apparently satisfactory, for orders 
followed and continued to be given until February 23, 1876, at 
which date goods to the amount of about $14,450 had been fur- 
nished and had been paid for, with the exception of the bill of 
$1,552, now in suit. During the first part of the time, modifica- 
tions in thiclcness and in minor particulars were suggested or di- 
rected by the defendant, which suggestions were complied withf. 
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The representations which were made by the plaintiff were not 
mere expressions of opinion, but amounted to a warranty of 
quality ; and this warranty was not intended to be temporary, and 
to terminate with the selection of particular sizes and dimensions, 
but it was intended to be a guaranty, for a reasonable time after 
the defendant had given its custom, that the plaintiff's springs 
should be equal in quality and efficiency to the Dunbar springs of 
nine feet in length, which were used for the same respective pur- 
poses. The defendant did not test its movements except by start- 
ing them in running order. They were speedily put into cases or 
they were boxed and sent to the New York office. There the 
movements were fitted and were set running. The eight-day 
movements ran eight days, and no imperfection was apparent. 
They were sold to wholesale dealers and by them to retailers. 

After a while complaints began to come back to the defendant 
in regard to these clocks, and it was discovered that the springs 
lost their elasticity after being wound a number of times, and, be- 
ing seven and a half or eight feet long, they ran down before the 
expiration of the eight days. There was a want of permanent 
power in the spring, but to what the lack was due the plaintiff's 
witnesses did not know. This defect existed only in the eight- 
day springs, and it existed both in the time and strike springs. 
Clocks were returned, orders were countermanded, and defendant 
subjected to annoyance, loss of reputation, and to direct pecuniary 
damage. The testimony as to the general annoyance to which it 
was subjected by reason of this imperfection was abundant. The 
evidence as to items of direct pecuniary damage was not abundant. 
The plaintiff's bill and interest thereon to September 25, 1879, was 
$1,984.55. The immediate and direct pecuniary damage to the 
defendant, resulting from the plaintiff's breach of warranty upon 
said eight-day clock sprinjgs, was, with interest from the dates of 
the respective items of damage, at least the sum of $1,984.55, and 
I do not find affirmatively that it exceeded said sum. I therefore 
find the issue for the defendant, and that judgment should be for 
the defendant to recover its costs. 

On recoupment, see sec. 51. 
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SECTION 3. 

Tender. 

Tender admits the plaintiff's right of action as to the amount 
tendered, puts a stop to accruing damages and interest, though 
this benefit may be lost by a subsequent demand and refusal. It 
must be made on the exact day of performance, and cannot be 
made to an action for general damages where the amount is not 
liquidated. 



Colby v. Reed. 

Case No. 83. 
(9 Otto, 560. 1878.) 

Error to U. S. Circuit Court, Eastern District of Wisconsin. 

Opinion by Mr. Justice Clifford. 

Tender, when the demand is of money, for a definite sum or for 
an amount capable of being made certain, may at common law be 
made on the very day the money becomes due, but it will consti- 
tute a defense only when made before the action is brought. 
Chitty, Contr. (loth ed.), 732, 733; 2 Pars. Contr. (6th ed.), 
148 ; 9 Bac. Abr., Tender, D, 321 ; Suffolk Bank v. Worcester 
Bank, 5 Pick. 106 ; Pitcher v. Bailey, 8 East, 171 ; Briggs v. 
Calverly, 8 Term R. 629. In actions of debt and assumpsit the 
principle of the plea of tender is that the defendant has always 
been ready to perform the contract, and that he did perform it as 
far as he was able by tendering the requisite money, the plaintiff 
himself having prevented a complete performance by his refusal 
to accept the tender. Such a tender and refusal do not discharge 
the debt, and hence the plea must proceed to allege that the de- 
fendant is still ready to perform, and it must contain a profert in 
curia of the money tendered. Ayers v. Pease, 12 Wend. (N. Y.) 

393- 

Statement of Facts, — Arrangements were made between the 
parties to advance material aid in the construction of a certain 
land-grant railroad, and to promote that object the defendant 
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agreed with the plaintiff, in writing under seal, that he would 
take stock in the company to the amount of $200,000, and that 
he would pay or deliver to the order of the plaintiff $45,000 of 
the proceeds of the subscription. Pursuant to the agreement, the 
defendant subsequently paid the agreed sum in money, and re- 
ceived the certificates of the stock to the same amount. Progress 
was made in the undertaking, but it turned out that more money 
was needed to complete the enterprise; which made it necessary 
that the same parties should subscribe for an additional hundred 
thousand dollars of the stock. It appears that they were willing to 
do so, but that the plaintiff could not furnish his proportion of 
the money for the new subscription, and that the defendant, in 
consideration of receiving $5,000 out of the plaintiff's stock, 
agreed to pay the entire amount of the additional subscription and 
to take the whole of the new stock, which left in his hands only 
$40,000 of the original stock belonging to the plaintiff. Money 
to the amount of $2,000 was, about the same time, borrowed for 
six months by the plaintiff of the defendant, on a pledge of 
$8,000 of plaintiff's stock in the hands of the defendant which the 
record shows was never paid, leaving in the possession of the de- 
fendant only $32,000 of the first subscription. Throughput these 
transaction the relations between the parties were amicable, but 
they subsequently became hostile, and on the 28th of May, 1875, 
the plaintiff instituted the present suit in the circuit court, in 
which he claimed judgment against the defendant for the stock 
of the railroad in his hands, to the amount of $45,000, with inter- 
est as alleged in the complaint. 

Service was made, and the defendant filed an answer setting 
up several defenses : 

1. That the allegation that he refused to deliver the stock men- 
tioned in the complaint is not true. 

2. That no proper demand for the delivery of the same was ever 
made. 

3. That the demand made was for the delivery of $45,000 of 
the stock when the defendant well knew that he was only entitled 
to demand $32,000 of the same, and the defendant avers that he 
always was and still is ready and willing to deliver the true 
amount. 

4. That the plaintiff is indebted to the defendant in the sum of 
"$2,000, for which he claims an allowance as a set-off or as a 
counterclaim. 
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5. That the value of the stock is much below par, and that the 
pledge to him for the loan is inadequate as security. 

Preliminary matters being closed, the parties went to trial. 
Evidence was introduced on both sides, and the court submitted 
certain questions to the jury, to which they responded to the ef- 
fect following: That the plaintiff before the commencement of the 
action made a demand of the stock from the defendant, and that 
the defendant refused to deliver the same. That the parties en- 
tered into the agreement set forth in the answer, by which the 
plaintiff was to deliver to the defendant the excess of the stock 
originally subscribed, above $40,000, in the event that it should 
become necessary to make the additional subscripticMi of $100,000^ 
and that the notice required of the defendant in that contingency 
was waived by the plaintiff; and the jury also found that the 
amount of stock which the plaintiff was entitled to demand and 
receive was only $32,000, and that the cash value of the same was 
and is $9,600, which finding appeared to be satisfactory to the 
plaintiff, as he moved for judgment in his favor ; but the defendant 
filed two motions— one that the plaintiff be ordered to accept the 
stock found to be due in mitigation of damages, and the other that 
a new trial be granted. 

Hearing was had, and the court overruled the motions of the 
defendant and rendered judgment for the plaintiff in the sum of 
$7,641.72. Before doing so, however, the court adjusted the 
equities between the parties as follows : Interest in favor of the 
plaintiff was added to the sum found due by the jury as the value 
of the stock, and the court, deducting therefrom the counterclaim 
and interest set up by the defendant, rendered judgment for the 
balance. Seasonable exceptions were filed by the defendant and 
he sued out the pending writ of error. Numerous errors are as- 
signed by the defendant, but in the view taken of the case it will 
not be necessary to give them a separate examination. Attention 
will be called to the substantial issues presented in the pleadings 
and to the material questions which arose in the progress of the 
trial and in the rendition of the judgment. 

Both parties agree that the controversy grew out of a contract 
between them, and that the redress sought by the plaintiff is com- 
pensation for the alleged breach of it and the failure of the de- 
fendant to comply with its terms. Every pretense of conversion^ 
therefore, may be dismissed in the outset without the least con- 
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sideration, as there is nothing either in the cause of action, or the 
form of the remedy, or in the allegations of the complaint, or in 
the averments of the answer, or in the evidence introduced by 
either party, which gives such a theory any support whatever. In- 
stead of that, the plaintiff set up the agreement and alleges that 
the defendant broke it, and he claims compensation for the damage 
he suffered from its non-performance by the defendant. Demand 
of performance is also alleged by the plaintiff, which is explicitly 
denied by the defendant, who avers in his answer that he was al- 
ways ready and willing to perform to the full extent of his obli- 
gation upder the agreement. Neither the answer nor the evidence 
shows that th^ defendant ever did perform the agreement to de- 
liver, but what he alleged and attempted to prove was that the 
plaintiff claimed $13,000 of stock more than he, the defendant, 
contracted to deliver, and his theory is that the demand, being in 
excess of the obligation created by the contract, was null and of 
no effect, and, inasmuch as the demand exceeded the right, he was 
not required to perform what the contract required. 

Two issues of law were presented by the defendant in respect 
to the alleged demand : 

1. That it must be in writing, and that an oral demand was 
insufficient. 

2. That a request to deliver more property than the party is 
entitled to receive, and a failure to deliver placed on that ground, 
do not in law constitute a sufficient demand and refusal to sus- 
tain an action like the one before the court. Had the contract 
contained the stipulation that the demand should be in writing, 
there would be much force in the suggestion; but inasmuch as 
the contract is silent upon the subject, the court is of the opinion 
that the ruling of the circuit court, that it might be verbal or in 
writing, is undoubtedly correct. Smith v. Young, 2 Dev. & Bat. 
(N. C.) 26. 

Responsive to the second request, the judge told the jury that 
where a party demands more than he is entitled to receive, that 
that circumstance alone will not justify the other party in refus- 
ing to deliver that part of the property to which the party mak- 
ing the demand is entitled, provided it is distinct, well known, and 
clearly distinguishable from that to which the demanding party 
had no right ; that if the plaintiff demanded $45,000 of the stock 
when he was only entitled to $32,000 of the same, the defendant 
could not properly refuse to deliver what the plaintiff was entitled 
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to receive, on the ground that the demand was excessive. In» 
justice and inconvenience would flow from any diflferent rule, and 
inasmuch as we are all of the opinion that the instruction was cor- 
rect, it is deemed necessary to pursue the subject. 2 Greenl. Ev., 
sec. 604. Matters of fact in the case need no examination, as they 
are found by the jury, and are not the subject of review in this 
court. Actual demand, it is conceded, was necessary to complete 
the cause of action, and the court is of the opinion that the demand 
was not vitiated because it was for too much, as the party of 
whom it was made was under no obligation to tender more than 
was due. Qiitty, Contr. ( loth ed.) 738. Both demand and refusal 
are established by the special verdict, which is all that need be 
said upon the subject. 

Two other assignments of error deserve to be considered, and 
they may be examined together, as they involve the same question. 
They are as follows : , 

1. That the court erred in denying the motion of the defendant 
to require the plaintiflFs to accept the stock tendered by the defend- 
ant to the plaintiff in open* court in reduction of the damages. 

2. That the court erred in rendering judgment for the full value 
of the stock in money, and in not applying the stock deposited 
in court in mitigation of damages^ at its value as fixed by the 
jury. 

Tender of the stock before breach of the condition or before the 
commencement of the action is not pretended, nor is it pretended 
that the defendant ever made a money tender of the debt due to 
the plaintiff, either before or after the action was commenced. 
Such a tender, if made before action brought and kept good, is a. 
defense to the action, as the money to pay the debt remains in 
the court, and the party plaintiff is not entitled to prevail unless 
the sum tendered was insufficient, nor is it questioned that such a 
tender in a proper case, and payment of the money into court, 
may be made after action brought, but the rule is universal that 
in that event the tender and the payment must include the costs 
to that time as well as the debt. Addison, Contr. (6th ed.) 954. 

Authority undoubtedly exists in the defendant to tender the 
debt, if it is of a definite amount, before action brought ; but it is 
equally well settled, even if it be large enough to pay the whole 
debt, that it is utterly nugatory after action brought, unless it 
also include a sum sufficient to pay the costs. Emerson v. White, 
10 Gray (Mass.), 351 ; People v. Banker, 7 How. Pr. (N. Y.) 258. 
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Exceptional cases may be found, but they arise in states where 
the matter is regulated by statute. Ashburn v. Poulter, 35 
Conn. 553; Call v. Lothrop, 39 Me. 434; Rev. Stats. (Me.) 642; 
Gen. Stats. (Mass.) 671. No such regulation has ever been 
adopted by the state in which this controversy arose, from which 
it follows that it must be governed by the general rules, which do 
not give the right of tender after action brought, except in the 
form and under the conditions before explained. Concede that, 
and still it is insisted by the defendant that the court erred in re- 
fusing his request to order the plaintiff to accept the certificates 
of stock in mitigation of damages, which presents the principal 
question in the case. 

Power to tender back the property in trover, where the gist of 
the action is conversion, is certainly vested in the defendant, and 
its exercise is a matter of frequent occurrence, where it appears 
that the property is in the same condition as when taken. Such 
a right may doubtless be exercised where the change is conver- 
sion or a wrongful taking even after action brought, if it be ac- 
companied with a tender of costs and intervening damages. Rut- 
land & Washington R. Co. v. Bank of Middlebury, 32 Vt. 639 ; 
Kaley v. Shed, 10 Mete. (Mass.) 317. There can be no manner 
of doubt that the defendant in actions of trover and trespass de 
bonis asportatis, in cases where the taking was not unlawful and 
the property is not essentially injured, wull be allowed to surrender 
the property in specie in mitigation of damages. Hart v. Skinner, 
16 Vt. 138; Fisher v. Prince, 3 Burr. 1363; Pickering v. Truste, 
7 Term R. 54. 

Courts, beyond doubt, may in a proper case, where the action is 
trover or trespass de bonis, order the plaintiff to accept the prop- 
erty in mitigation of damages against his wishes ; and the rule is 
that the return of the property in such a case will reduce the dam- 
ages to those actually sustained for the wrongful taking, together 
with intervening damages and costs. Yale v. Saunders, 16 Vt. 
243. Orders of the "kind are frequently given in actions of trover 
and trespass de bonis asportatis, but the practice is not applicable 
in actions of assumpsit for a breach of contract, the rule being 
that the party, if he desires to stop the litigation, must adopt the 
measure prescribed by the common law, except in jurisdictions 
where a different mode of proceeding is prescribed by statute. 
Judgment affirmed. 

On the action of trover, see Cases Nos. 12, 13, 20 and 37. 
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SECTION 4. 
Plea puis darreign continuance. 

A plea puis darreign continuance is one put in after issue 
joined ox joinder in demurrer for the purpose of introducing new 
matter, which has arisen and come to the knowledge of the party 
pleading it subsequent to such joinder. It may be either in bar 
or in abatement. Generally such a plea should be accompanied 
by an affidavit setting forth the circumstances (sec. 108). 



Wisdom v. Williams. 

Case No. 84. 
(Grcuit Court for Arkansas: Hempstead, 460. 1846.) 

Opinion of the Court. 

A plea puis darreign continuance admits the plaintiff's cause 
of action, and even if the plea is established still the plaintiff is en- 
titled to costs. It has the effect of displacing all other pleas and 
previous defenses, and the party is obliged to stand on that alone. 
10 Wend. 679; I Chitty, PI. 441 ; 2 Pet. 548; Stephen, PI. 81, 83 ; 
13 Pet. 152; Story, PL 53, 54. By operation of law the previous 
pleas are considered as stricken from the record, and everything 
is confessed except the matter contested by the plea puis darreign 
continuance. 

On plea puis darreiffn continuance, see Cases Nos. 43 and 77; see also sec. 108. 
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SECTION 5. 

Discontinuance. 

A discontinuance is an interruption which occurs when no 
answer is given to some material matter in the preceding pleading 
and the opposite party neglects to take advantage of such omis- 
sion. It is distinguished from insufficient pleading by the fact 
that the pleading does not profess to answer all the previous plead- 
ing in a case of discontinuance. It constitutes an error, but may 
be cured by verdict (sec. 165). 



HoGUE V. Lewellen. 

Case No. 85. 

(42 Miss. 302. 1868.) 

Peyton, J., delivered the opinion of the Court. 

The defendant in error administrator of the estate of Joseph 
Robinson, deceased, sued the plaintiff in error in the circuit court 
of Tishomingo county, on a promissory note payable to his in- 
testate. To this action a plea of payment was filed, accompanied 
with an account of the several items and of set-off. To this plea 
there was no replication. 

At the March term, 1867, of said court, there was a verdict for 
the plaintiff below, upon which judgment was rendered in his 
favor. From this judgment the defendant below prosecutes a 
writ of error to this court, and assigns the following errors : 

1. There is no replication to the plea of payment. 

2. The pleadings present no issue to be determined by the jury. 
It is insisted by the counsel for the defendant in error that 

these omissions are cured by the statute of jeofails. 

We do not think so. As broad as that statute is, it does not 
apply to a case like this. Although after verdict and judgment 
it cures many defects in pleading, yet it does not cure entire 
omissions to plead. * 

The failure of the plaintiff to reply to the defendant's plea of 
payment amounted to a discontinuance of the cause, which might 
have been taken advantage of by the defendant, and the plaintiff 
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non-prossed at any time before verdict. But after verdict and judg- 
ment, the defendant cannot avail himself of the discontinuance. 
He may, however, avail himself of the omission of the plaintiff 
to answer the defendant's plea in bar to the action ajs error. There 
was nothing for the jury to try in this case. In civil suits they 
are sworn to try all issues and execute all writs of inquir}' that 
may be submitted to them or left to their decision. There was no 
writ of inquiry for the jury to execute, nor any issue for them to 
try. This statute hajs never been construed to cure entire omis- 
sions to plead ; but on the contrary this court has decided that it is 
error to take a verdict in the general issue without answering 
the plea of payment. Webster v. Tieman, 4 How. 352 ; Bozeman 
V. Brown, 6 How, 349. 

If the judgment be erroneous in a case where a verdict is taken 
upon the general issue, when there is another good plea in bar to 
the action unanswered, the error is believed to be more evident 
in a case like this, which stands upon a single special plea in bar 
without being answered, and without any issue for the jury to 
try. The statute does not cover this case. 

The judgment is reversed, the verdict set aside, and the cause 
remanded. 

On amendment, see Oases Nos. 73, 76 and 77; see also p. 529, note 83. 
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SECTION 6. 

Admissions 

The acknowledgment or recognition of one party of the truth 
of some matter alleged by the opposite party is an admission. This 
may be accomplished by a failure to deny an allegation made by 
the adversary or by a protestation. Material matters alleged in 
one's own pleadings are admissions for or against him on the 
record (sec. 165). 



Boston Lead Co. v. McGuirk. 

Case No. 86. 
(15 Gray (Mass.), 87. 1860.) 

Merrick^ J. In this case the plaintiff relies, in support of his 
action, upon a promissory note alleged to have been made by the 
defendant. In his declaration he professes to set out the substance 
of it, and assigns as a reason for omitting to annex a copy, that 
the original had been destroyed. This is in conformity to the re- 
quirements of the statute. (St. 1852, ch. 315, sec. 2, cl. 9.) In 
his answer the defendant, without admitting the fact, leaves the 
plaintiff to prove the making of the note, and alleges that, if such 
a note shall be proved to have been made by him, the consideration 
upon which it was given was the sale of intoxicating liquor, in 
violation of law. He does not deny the destruction of the note. 
If, therefore, the destruction of the note is to be considered a 
substantive fact in the case, as it is alleged with precision and 
certainty in the declaration, and not denied by the defendant in 
his answer, he must be deemed to have admitted it. Sec. 26. In 
this view of the case, it is obvious that that part of the testimony 
of Paine which was objected to, and in which he states that he 
found, on inquiry at his house, that the note had been burned up 
by a little Irish girl while sweeping there, was wholly immaterial. 
The evidence was offered and admitted solely for the purpose of 
proving a fact about which there was, and could be, no contro- 
versy ; because, by operation of law, it was upon these pleadings, 

25 
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and therefore upon the trial of the issue, to be held and treated as 
true, as alleged in the declaration. 

And although it is stated in the bill of exceptions that at the 
trial it became a material question whether the note declared on 
had been destroyed, we are satisfied, upon an examination of the 
facts reported, and of the declaration and answer, that this state- 
ment is erroneous. In response to the special request of the de- 
fendant, that the jury should be instructed that to sustain his 
declaration the plaintiff was bound to show that the note was de- 
stroyed, the court ruled that he was bound to satisfy them of the 
destruction of the note. Upon the assumption that this ruling was 
correct, it would necessarily follow that the inquiry concerning the 
destniction of the note was a natural question ; and the statement 
of the law in these terms by the court fully explains the reason 
why, and to what extent, the question was regarded as material, 
and how it came to be so reported in the bill of exceptions. 

But, upon recurring to the declaration and answer, it appears 
that the only questions in issue upon the trial were, whether such 
a note as that declared on had been made and passed to the payee 
by the defendant ; and, if thus made, whether the only considera- 
tion upon which it was given was the sale and delivery of intoxi- 
cating liquor in violation of law. 

The allegation in the declaration concerning the destruction of 
the note was entirely foreign to that issue, and was inserted for 
a different purpose. Not being able to annex an exact copy, it was 
essential that the plaintiff's inability to do so should be therein 
stated and explained. But, upon the trial, proof of this fact was 
not indispensable to the maintenance of the action. Proof of the 
due execution of the note, and of the plaintiff's right to it as payee 
or indorsee, would, upon the pleadings in the case, entitle him to 
recover, unless the defence set forth in the answer should be satis- 
factorily established. 

Undoubtedly, as the burden of proof was throughout upon the 
plaintiff, it was incumbent on him to produce evidence, not only 
concerning the making of the note, but also to afford a satisfactory 
explanation of his failure to produce it upon the trial. For this 
purpose it was not essential to prove that it was destroyed; but 
showing that it had been lost, and that after diligent search it 
could not be found, was sufficient. The testimony of Paine was 
relied on to prove the making, existence and loss of the note. It 



BOSTON LEAD OO. V. m'gUIRK. 387 

devolved upon the plaintiff to show that in the search due dili- 
gence had been used, and, therefore, to explain why it was pur- 
sued by the witness no further than he stated that he did pursue it, 
he was properly permitted to state the information given him at 
his house while he was seeking to find and repossess himself of 
the note. 

We are therefore of opinion that, although the evidence ob- 
jected to was admitted by the court for the purpose of proving 
what was, we think erroneously, regarded a material question at 
the trial, its admission affords no cause for setting aside the 
verdict, since there was no need of nor occasion for proving the 
destruction of the note ; and therefore the testimony of the witness 
in relating to the information obtained at his house was unim- 
portant and immaterial and could certainly have been of no dis- 
advantage to the defendant, so far as it had any tendency to prove 
a fact not in dispute, but deemed in law to have been explicitly ad- 
mitted by him as true. 

It is argued, however, in his behalf that it was incumbent upon 
the plaintiff to prove the absolute destruction of the note ; because 
otherwise it might be subsequently discovered and produced by 
some other party, who should prove himself to be a bona fide 
holder, and thus compel the defendant to pay it to him. Against 
a danger of this kind, whenever it exists, courts of law always 
apply effectual means to defend the maker of the note, by requir- 
ing as a condition of the rendition of judgment that the plaintiff 
shall furnish ample security to protect him against any such subse- 
quent claim, and to indemnify him against all loss which may ac- 
crue on account of it. Exceptions overruled. 

On admissions in the pleadings, see sec. 165. 
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of instrument, when it constitutes an escrow, 315. 

DEMAND— 

w^hen to be made, 376. 

DEMURRER— 

definition of, 13. 
when appropriate, 216. 
always in order, 216. 

but not allowed to a demurrer, 216. 
effect of statute 27 Eliz., 216. 

4 Anne, 217. 
functions and effect of, 218, 223, 235, 326. 
on failure to allege performance, 66. 

Judgment on, for plaintiff if good cause of action stated, 81. 
when proper instead of motion to strike out, 160. 
cuts back to first bad pleading, 160. 
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DEMURRER (continued)— 

cuts back to declaration, 168. 

waived by pleading over, 203. 

effect of filing subsequent pleading, 231, 232, 235» 

exceptions may be noted to rule on, 232. 

to jurisdiction, 233. 

when must be overruled, 238. 

to several pleas must be overruled, when, 242. 

judgment for whom on, 243. 

must be overruled if one plea good, 284. 

unresponsive plea bad on, 289. 

general, questions substance^ 13, 175, 218, 223. 

special, questions form, 13, 218. 

effect of, 13, 160, 203, 235. 

admits facts well pleaded, 13, 218, 223. 

questions sufficiency of pleading, 13, 218, 223. 

reaches want of jurisdiction, 233. 

pleading over after overruling waives, 203, 231. 

pleading over in bar waives demurrer to peremptory pleas, 231. 

joinder in, forms issue of law, 218. 

on decision, court considers whole record, 13. 

to declaration, if cause of action stated, overruled, 238. 

to several pleas, if one good, overruled, 242. 

DEMURRER TO EVIDENCE— 
use and office of, 13. 

departure:— 

definition of, 3. 

when it occurs, 3. 

what it is, 332. 

of fact, 3. 

of law, 3. 

difference between, of law and of fact, 332. 

DETENTION— 

not unlawful on distress, when, 114. 

DETINUES— 

definition of, 6. 

is an action ex contractu^ 74. 

or trover proper remedy on bailment for unlawful detention, 143. 

DISCONTINUANCE— 
definition of, 289. 
when it occurs, 3, 289. 
how it arises, 382. 
how it is cured, 3. 

DISTRESS— 

when goods taken on, are in custody of the law, 114. 
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DUPLICITY— 
meaning of, 2. 

what constitutes, 2, 168, 826. 
rule against, 198, 826. 

many facts constituting one point not, 2, 168, 326. 
matters ill-pleaded may constitute, 2. 
immaterial matter cannot constitute, 2. 

DURESS— 

plea of, is in confession and avoidance, 302. 

E. 

EJECTMENT— 

definition of action of, 16. 

action of, is statutory, 245. 

action of, when authorized, 150. 

history of action, 150. 

action of, in Louisiana, 150. 

in United States courts strict legal title prevails in action of, 155. 

ESCROW— 

definition of, 271, 315. 

of instruments under seal only, 271. 

ERROR— 

writ of, 284. 
pleas in, 14. 

ESTOPPEL— 

definition of, 276. 

plea in, what is, 276. 

pleadings in, must be certain in every particular, 276. 

not favored by the law, 276. 

EXCEPTIONS— 

bill of, should state what, 163. 

to rule on demurrer, when, 232. 

bill of, how framed, 364. 

bill of, must be signed by counsel and court, 364. 

EXECUTION— 

interest of mortgagor not liable to, 164. 

R 

FACTS— 

manner of stating in pleadings, 164. 
rule of pleading as to statement of, 164. 

FEDERAL COURTS— 

Jurisdiction of, conferred by constitution and laws, 86. 
rules as to Jurisdiction of, 4. 
table of, 4. 
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FEDERAL COURTS (continued)— 

relation between United States and, 38. 

averment of citizenship in, 162. 

diverse citizenship as to jurisdiction in, 162. 

FORMS OF ACTION— 
utility of, 55. 

classes of, real, personal and mixed, 5, 66. 
classes of, personal, ex contractu, ex delicto, 5, 66. 
in debt, 5, 66. 
in detinue, 6, 74. 
in covenant, 6, 81, 82. 
in assumpsit, 6, 93. 
in trespass, 6, 110, 147 1 

de bonis asportatis, 6, 110, 147. 

vi et armiSy 6, 110. 

quare clausum f regit, 6, 110. 
in replevin, 6, 114. 

in trespass on the case technically, 6, 145. 
in trover, 6, 96, 376. 
in ejectment, 6, 150, 155. 

distinction between, of replevin and trover, 114, 143. 
distinction between, of debt and assumpsit, 66. 

FRAUI>— 

plea of, is how made, 302. 



Q. 

GENERAL ISSUE— 
definition of, 10. 

an ordinary form of traverse, 10. 
plea of liherum tenementum is not, 356. 
what in assumpsit, 10, 309. 

in debt, 10. 

in detinue, 10. 

in covenant, 10. 

in trespass, 10. 

in trover, 10. 

in replevin, 10. 

in trespass on the case technically, 10. 

in ejectment, 10. 
special plea axhounting to, must be so pleaded, 301. 

GENERAL PLEADING— 
when allowed, 21. 

when prolixity will be avoided thereby, 21. 
when other allegations must produce certainty, 21. 
rules as to, 20. 
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ISSUE— 

definition of, 1, 302. 

what it is, 1, 302. 

how it is produced, 302. 

of law or fact, 302. 

non cepit in replevin puts taking of goods and place in, 143. 

on plea of nul tiel record, 269. 

on plea of nil debet, 269. 

general, what is and when proper, 10, 309. 

how it is formed, 321. 

what is an immaterial, 364. 

J. 
JEOFAILS— 

effect of statutes of, 382. 

JOINDER— 

on cause of action, 309. 

JOINDER IN ISSUE— 
definition of, 11. 

JOINDER OF PARTIES— 

rule as to, in actions ex contractu, 247. 
in actions ex delicto, 247. 

JUDGMENT— 

definition of, 15. 

interlocutory, what, 15. 

final, what, 15. 

foreign, how considered, 198, 223. 

domestic, how considered, 223. 

one good plea will prevent, 235. 

non obstante veredicto, when granted, 16. 

foreign, common-law rule as to, 223. 

domestic, common-law rule as to, 223. 

kinds of, at common law, 260. 

one not notified of action not bound by, 82. 

one not party to action and not having right to take part not bound 

by, 82. 
assumpsit on foreign, 108. 
in action of account, 175. 
foreign, how pleaded, 198. 
of inferior court, how pleaded, 198. 
foreign, rules as to, 223. 
, domestic, not to be collaterally impeached, 223. 
on demurrer for whom, 243. 
of non-suit, effect of, 260. 
of nil dicit, when given, 289. 
motion, in arrest of, 360. 
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JUDICIAL POWER— 
definition of, 3. 

JUDICIARY— 

national, table of, 4. 

JURISDICTION— 

in United States conferred by constitution and laws, 4, 32, 33, V, 

35, 36, 37. 
basis of equity, 4. 
several kinds of, 4. 
plea to the, 245. 
answer to plea to, 289. 
want of, how taken advantage of, 245. 
of United States courts, 360. 

must be shown in action on foreign Judgment, 198. 
of inferior court must be shown, when, 198. 
over non-residents, 38. 
of federal courts, 4, 32. 
none in tresi>ass quare clausum fregit, when, 32. 

JUSTIFICATION— 

plea in, must set forth cause, 281. 
is in confession and avoidance, 11. 

L. 

LAW— 

goods in custody of, not to be replevied, 114. 
when goods deemed to be in custody of the, 114. 
ancient forms of entries and pleading evidence of, 114. 

LAWS— 

conflict of, what is, 3^2. 

and constitution determine Jurisdiction of courts, 4, 32-37. 

LIBERUM TENEMENTUM— 

when pleat of, incongruous, 356. 
plea of, what is, 356. 

LIEN— 

is not an attachable interest, 143. 

of factor, a right to retain goods, 143. 

LIMITATIONS— 

decisions as to statutes of, 309. 
effect of statute of, 309. 
statutes of and rules as to, 332. 

LOCAL AND TRANSITORY ACTIONS— 
definition of, 32. 
place material in local, 204. 
place immaterial in transitory, 204. 
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MOTION— 

in arrest, 15. 

definition of, 15. 

non obstante veredicto^ 15. 

for a repleader, 15, 354, 364. 

motion to strike out pleading, 160, 233. 

to set aside pleading, when made, 158. 

for bill of particulars, may be made by plaintiff or defendant^ 160. 

to strike out, when demurrer proper instead of, 160. 

in arrest of Judgment, 360. 

MOTIVE— 

distinction between, and consideration, 295. 

N. 

NEW ASSIGNMENT— 
definition of, 11, 12. 
objects of, 11, 12. 

effect of on previous pleadings, 11, 12. 
extra viam, definition of, 12. 

NIL DEBET— 

plea of, when proper, 269. 

general issue in debt on simple contract, 10. 

NIL DIGIT— 

Judgment of, when, 289. 

NON CEPIT— 

puts in issue the taking and the place of taking, 143. 

effect of plea of, in replevin, 143. 

general issue at common law in replevin, 10. 

NON DAMNIFICATUS— 
design of plea t)f , 187. 

NON EST FACTUM— 

general issue in action of covenant, 10. 

general issue in action of debt on a specialty, 10. 

puts in issue the making or validity of the <[^d» 271. 

evidence under plea of, 271. 

plea of, should only be used when, 271. 

NONJOINDER— 

ground for demurrer, when, 247. 

ground for motion in arrest of Judgment, when, 247. 

NUL TIEL RECORD— 

what is put in issue by plea of, 269. 
general issue in debt on a record, 10. 
when plea proper in debt, 269. 
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o. 

OBJECTS OF PLEADING— 
to frame issues, 1, 24-28. 

OYER— 

demandable only when profert made, 295. 

P. 
PAROL DEMURRER— 

plea in suspension is, 245. 

PARTICULARS OF DEMANB— 
defendant may ask for, 160. 

PERFORMANCE— 

of condition precedent mu«t be averred, 181. 
failure to aver fatal on demurrer, 183. 

PLAINTIFF— 

case of, to be stated affirmatively, 235. 

PLEADINGS— 
definition of, 1. 
description of, 1. 
requisites of, 24, 158. 
objects of, 1, 24. 
should contain what, 1. 
should not contain what, 1. 

relate to orderly presentation of facts on the record, 1. 
construction of, rules for, 2, 163. 
principal objects of, 1. 

to avoid obscurity, prolixity, confusion and delay, 21, 22. 

to separate law from fact, 1. 

to apprise opposite party and the court, 1. 

to ascertain subject for decision, 1. 

to evolve disputed matters, 1. 

to separate questions of law and fact, 1. 
rules governing the, 19-23. 
matters judicially noticed need not be pleaded, 1. 
circumstances implied need not be, 1. 
should allege only operative material facts, 1. 
should consist of allegations of fact only, 1. 
bad are cured by verdict or pleading over, 103. 
requisites of good, 160. 
only issuable facts should be stated in, 160. 
rule as to the statement of facts in the, 164. 
demurrer waived by, when, 203. 
effect of filing subsequent, 235. 
defects in, considered on demurrer, 253. 
must be responsive to those previous, 273. 

26 
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PLEADINGS (continued)— 

rules as to, not changed by statute, 281. 

rules as to, require what as to special pleas^ 301. 

what is a variance in the, 309. 

verdict cures defects in, when, 321. 

in United States courts to conform to those of state, 158. 

should be responsive, 187. 

when unresponsive to previous pleading are bad, 271. 

defects in, how cured by verdict^ 356. 

effect of admissions in the, 385. 

common-law forms of, not necessary in New York, 158. 

regular, 7-13. 

declaration, 7, 8. 

plea, 9. 

dilatory, 9. 
peremptory, 9, 10. 

replication, 11. 

rejoinder, 12. 

sur-rejoinder, 12. 

rebutter, 12. 

Bur-rebutter, 13. 

plea puis darreign continuance, 18. 
irregular, 13, 14. 

demurrer, 13. 

demurrer to the evidence, 13. 

bill of exceptions, 14. 

pleas in scire facias, 14. 

pleas in error, 14. 

PLEADING OVER— 

without demurring, effect of, 203. 

PLEAS— 

definition of, 9. 

classes of, dilatory and peremptory, 9, 245, 260. 

in confession and avoidance, properties of, 11, 168. 

qualities of, 298. 

must give color, 11, 298. 

are in Justification or excuse, 11. 

are in discharge, 11. 
dilatory, do not confess and avoid, 9. 
to the Jurisdiction, 9, 245. 
dilatory, do not go to merits of action, 245. 
in abatement, defeat particular action, 9, 245, 247, 253. 

to the form of the writ, 9. 

to the declaration or count, 9. ' 

to the person of the plaintiff, 9, 209. 

to the person of the defendant, 9, 209. 
peremptory (pleas in bar), 9. 

classes of, 9, 10, 11. 
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PLEAS (continued) — 

argumentative, are demurrable, 197. 

in suspension, 9, 245. 

puis darreign continuance^ 13, 209, 354, 382. 

form of reply to several, 242. 

of non cepit, effect of, 143. 

when bad for duplicity, 168. 

must be responsive to allegations in declaration, 168, 284. 

should conclude to country, when, 187. 

must show performance when conditions are disjunctive, 187. 

of non damnificatus, design of, 187. 

must answer averments of declaration, 197. 

argumentative, are demurrable, 197. 

of nul tiel record, when used, 198. 

dilatory, to be used at a preliminary stage of proceeding, 209. 

one good, will prevent judgment, 235. 

in bar, waive right to dilatory, 253. 

of nul tiel record, put in issue what, 269. 

of non est factum, when to be used, 271. 

in estoppel, 276. 

in justification, must set forth cause, 281. 

to the jurisdiction, answer to, 289. 

unresponsive, are bad on demurrer, 289. 

special, amounting to general issue, rule as to, 298. 

are special when, and effect of, 298. 

special, must not amount to general issue, 301. 

of fraud, effect of, 302. 

of duress, are in confession and avoidance, 302. 

of liherum tenementum, what, 356. 

of non assumpsit, are bad in tort, 103. 

dilatory, order of, 245. 

form of replying to several, 284. 

demurrer to several must be overruled if one good, 284. 

several to same count, rule as to, 289. 

matters subject of special, 298. 

PRESUMPTION— 

of death, rule of law as to, 247. 

of conversion in action of trover, 100. 

PROCEEDINGS IN AN ACTION— 
synoptical outline of, 16, 17. 

PROCEDURE— 

rules of In United States circuit court, stated, 160. 

PROCESS— 

definition of, 38. 

kinds of, 38. 

of law, what is, 38. 
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PROCESS (continued)— 

by publication, what is, 38. 

substituted service of, by publication under statute, 88. 

original, defined, 38. 

mesne, defined, 38. 

final, defined, 38. 

PROFERT— 

rule as to, 198, 208. 

after plea of nul tiet record, 198. 

when to be pleaded, 198. 

when necessary, 295. 

of collateral deed, not necessary, 208. 

PROMISE— 

for breach of simple, assumpsit proper remedy, 309. 

PUIS DARREIGN CONTINUANCE (see Pleas)— 
definition of plea, 13. 
plea of, when used, 354. 
plea of, effect of, 382. 

E. 

REBUTTER— 

definition of, 12. 

RECORD— 

definition of, 5. 

RECOUPMENT— 

definition of, 371, 373. 
distinction between, and set-ofF, 371, 373. 
recoupment for damges only, 371, 373. 
not a common-law right, 371, 373. 

REJOINDER— 

definition of, 12. 

RELIEF— 

when party entitled to, demurrer must be overruled, 238. 

REPLEADER— 

when motion for, will be granted, 354, 364. 

definition of, 15. 

awarded on immaterial issue, 15, 354, 364. 

REPLEVIN— 

definition of, 6. 

action of, regulated by statutes in most states, 6. 

action of, explained, 114, 143. 

lies for any unlawful taking, 6. 

lies for wrongful taking or detaining, 6. 

distinction between, and trover, 96, 100, 114, 143, 376. 

when action of, lies, 114. 
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REPLEVIN (continued)— 

general rule as to election between, and trespass, 114. 

facts necessary to maintain, 114. 

writ of, does not lie at common law except for tortious taking, 143. 

when not proper remedy at common law, 143. 

effect of plea of non cepit in, 143. 

plea of avowry in, 876. 

plea of cognizance in, 376. 

REPLICATION— 
definition of, 11. 
classes of, 11, 12. 
qualities of, 198, 235, 326. 
must answer plea, 214. 
when bad for duplicity, 198. 
must be single, 198. 
rules of pleading as to, 198. 
form of, to several pleas, 242. 
de injuria absque taJi cau^a, when to be used, 321, 345. 

residuo causcp, when to be used, 321, 345. 
rules as to use of de injuria, 321, 345. 
de injuria, classes of, 345. 

REPLICATION DE INJURIA— 
classes of, 12, 321, 345. 
rules as to uses of, 12, 321, 345. 

improper to question title, interest, authority or matter of record. 
12, 321, 345. 

RULES OF PLEADING— 
specific, 19, 20, 21, 22, 23. 
tending to the production of an issue, 19. 
tending to secure materiality of the issue, 19. 
tending to produce singleness or unity of the issue, 20. 
tending to produce certainty in the issue, 20, 21. 
tending to produce particularity in the issue, 20, 21. 
tending to prevent obscurity and confusion, 21. 
tending to prevent prolixity and delay, 22. 
miscellaneous, 22, 23. 
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SCIRE FACIAS— 

pleas in, definition of, 14. 

SET-OFF— 

what it is, 371. 

distinction between, and recoupment, 371, 373. 

must be specially pleaded, 168. 

not a common-law right, 373. 

for liquidated sum only, 371, 373. 
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SINGLE BILLr— 

action of debt on, 243. 

SPECIAL DEMURRER— 
definition of, 13. 
effect of statute of 27 Eliz., 216. 
effect of statute of 4 Anne, 217. 
object of, 162. 
opens the record, 168. 
questions form, 13, 218. 
when proper instead of motion to strike out, 160. 

SPECIAL PLEAS— 

what matters are subject of, 298. 

SPECIAL TRAVERSE (ABSQUE HOC) — 
what it is, 10, 11. 315. 
rules as to, 315. 
when employed, 10, 11, 315. 
mode of answering, 315. 
general design of, 10. 
issue tendered on, is obligatory, 315. 
concludes with a verification, 315. 

STATUTES— 

do not change rules of pleading, 281. 

as to amendments, 332. 

of limitations, 332. 

of jeofails and amendments, 356. 

effect of, jeofails, 382. 

27 Eliz., 216. 

4 Anne, 217. 

SURPLUSAGE— 

definition of, 1, 2, 302. 
immaterial allegations are, 260. 
rule as to, 22. 

SURREJOINDER— 
definition of, 12. 

SURREBUTTER— 
definition of, 13. 

SUSPENSION— 
plea in, 245. 

definition of, 9, 245. 
called parol demurrer, 245. 

T. 

PENDER— 

what it is, 376. 

effect of, 376. 

how it must be made, 376. 
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THEORY— 

of action, indicated by form, 29, 30, 31. 
proof must correspond with, 29, 30, 31. 

TITLE— 

averment of, 193. 

strict legal, prevails in action of ejectment in United States courts, 
155. 

TORT— 

right to waive, 100. 

plea of non (issumpsit bad in action of, 103. 
violation of duty imposed by law is, 6. 
action ex delicto lies for, 6. 

TRAVERSE— 

definition of, 9. 

kinds of, 10. 

what is special, 10, 11, 315. 

should be used, when, 197. 

tenders an issue of fact, 197. 

TRESPASS VI ET ARMIS— 
definition of, 6. 

Jurisdiction of courts in quare clausum fregit, 32. 
quare clausum f regit, action of, is local, 36, 110. 
general rules as to election between, and replevin, 114. 
de bonis asportatis, facts necessary to maintain, 147. 
de bonis asportatis, action of, 147. 

TRESPASS ON THE CASE— 
definition of, 6. 
when action of will lie, 145. 
classes of subjects proper for action of, 145. 
in theory based on tort, 145. 
substantially difterent from trespass, 6, 145. 
general issue in, 6. 

TROVER— 

definition of, 6. 

distinction between, and replevin, 96, 100, 114, 143, 376. 

allegations necessary in assumpsit and, 7, 8, 96. 

presumption of conversion in, 100. 

demand and refusal in, 100. 

or detinue, proper remedy on bailment for wrongful detention, 143. 

u. 

UTILITY— 

of forms of action, 55. 
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V. 

VARIANCE— 

doctrine of, 204. 

what it is, 204, 309. 348. 

effect of, 348. 

materiality of, 348. 

between writ and declaration, 251. 

what constitutes a fatal, 110, 204. 

effect of fatal, is to abate the writ, 110, 204. 

effect of, when not material, 204. 

VENUE— 

what it is, 204. 
ancient rule, reason for, 204. 
use of videlicet in laying, 204. 
change of venue, 204. 

VERDICT— 

definition of, 14. 

kinds of, 14. 

definition of general, 14. 

deflnition-of special, 14. 

definition of general subject to special case, 14. 

pleading cured by, when, 103, 321, 356. 

cures defects in pleading, when, 103, 321, 356. 

statutes of amendments aids, 356. 

VIDELICET— 

use of, in laying venue, 204. 
use of, in general, 204. 
does not aid material fact, 204. 
excuses exact proof, when, 204. 

w. 

WAIVER— 

of tort, right to, 100. 

how right is exercised by ielection, 100. 

WRIT— 

of de retorno habendo, 114. 
of error, 14, 284. 

WRIT OP ERROR— 
definition of, 14. 
what it is, 284. 
procedure on, 164. 
statements it should contain, 253'. 

WRIT OF RIGHT— ' 

agreed statement of facts on, 260. 

nature of action on, 260. 

lies only for fee-simple estate, 260. 
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